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Attorney’s Docket No.: 36883-0003PP1

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial Nos.:

85/499,349 for the matRHLORADERM
85/499,345 for the mailRHLORABSORB
85/499,337 for the matRHLORABOND
85/499,332 for the mailRHLORADRAPE

Filed on December 19, 2011
Published in th®fficial Gazetteon May 29, 2012

CAREFUSION 2200, INC.,
Opposer

\Z Combined Opposition
Proceeding No. 91-206,212

ENTROTECH LIFE SCIENCES, INC,,

Applicant

APPLICANT’S MOTION TO COMPEL DISCOVERY,
SUSPEND AND RE-SET ALL DEADLINES, AND RE-SCHEDULE THE DEPOSITION
OF OPPOSER CURRENTLY SCHEDULED FOR DECEMBER 5, 2014

! Applicant’s counsel remains committed to the Board’s Orders regarding discovery in this proceeding,

but respectfully requests the Board to suspend the deposition of Opposer, which Applicant noticed under
Rule 30(b)(6) of the Federal Rules of Civil Procedure in September 2014, until the Board vasl theol
issues raised in this Motion to Compel and to re-schedule the deposition at that time. Not @vgrale s

key Topics of Examination in dispute, but, to the extent the Board rules in Applicant’s favor, Applicant’s

counsel also will need the documents Applicant has requested in advance of the deposition of Opposer.
In addition, Applicant requests that the close of discovery, currently scheduled for December 8, 2014, be
suspended and ket for a date briefly following the new date of the deposition of Opposer’s witness to

allow Applicant time to propound any follow-on discovery that it believes necessary adieimgany
additional documents from Opposer angihg deposed Opposer’s witness.

Combined Opposition Proceeding No. 91-206,212
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Under Rules 26 and 37 of the Federal Rules of Civil Procedure and Rule 2.120 of the
Trademark Rules of Practic&pplicant Entrotech Life Sciences, Inc. (“Applicant”) moves the
Boardto enter an Order compelling Opposer Cargbn 2200, Inc. (“Opposer”) to:

(2) Designate a witness sufficiently knowledgeable and prepared to testify about
Topic for Examination Nos. 4, 7, 13, 20-22, 28, 38, andidfified in Applicant’s Notice of
30(b)(6) Deposition annexed heretoEadibit A; supplement its responses and produce
documents responsive to Request Nos. 75-77, 83-84, andA9plicant’s Second Set of
Requests for Production of Documents and Things annexed heketbiag B; and declare that
the subject matter of these certain Topics for Examination and Repuesdévant to the issues
in this proceeding and is discoverable;

(2) Designate a witness sufficiently knowledgeable and prepared to testify about the

communications, or lack theredktween Opposer and Opposer’s law firm, Dreitler True, LLC,

the law firmof record for Opposer’s two registrations of its CHLORASHIELD mark,

exclusively relating t@a) the underlying facts and bases for Opposer’s alleged bona fideintent

to use its CHLORASHIELD mark in United States commerce in connection with the products
listed in its two registrations for the mark at the time Opposer filed its applications, as well as
(b) the underlying facts and bases for Opposer’s alleged use in United States commerce of the
CHLORASHIELD mark in connection with the products listed in its two registrations as
claimed in its Statements of Use, in connection with Topic for Examination No. 39 identified in
Applicant’s Notice of 30(b)(6), which Mr. Joseph R. Dreitler, an attorney with Dreitler True,

LLC, seemingly would have relied upon when executing the declarationsfor these filings on
Opposer’s behalf, supplement its responses and produce documents concerning such

communications, which would be responsive to Request Na&) #BApplicant’s Second Set
Combined Opposition No. 91-206,212
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of Requests for Production of Documents and Things, or confirm that no such documents exist
and declare the communications between Opposer and Dreitler True, LLC relating to the
underlying facts and bases fdr. Dreitler’s representations in these filings not privileged. See
Exhibits A, B.

3) DenyOpposer’s untimely general, blanket objection to Applicant’s First Set of
Interrogatories as “excessive” in number, given that Opposer responded to this First Set, along
with specific objections, in July 2013, without ever making this general, blanket objection, and
grant Applicant’s request to propound an Amended Second Set of Interrogatories, beginning
with Interrogatory No. 41, by the close of discovery (either December 8, 2014 or as re-set by the
Board), should Applicant believe it necessary to propound.

Under Rule 2.120(e) of the Trademark Rules of Practice, counsel for Applicant and
Opposer have exchanged correspondence and have held a teleconference about these issues to try
to resolve them in a good-faith, efficient mann8eeDeclaration of Erin M. Hickey (the
“Hickey Decl.”), which is annexed hereto Bzghibit C. Counsel for Applicant and Opposer,
however, did not succeed in resolving these issues, and Applicant requests that the Board
intervene and decide the parameters of discovery. Therefore, in connection with this Motion to
Compel,and according to the Interlocutory Attorney’s request during the hearing between him
and counsel for Applicant and Opposer held on November 7, 2014, Applicant respectfully
requests that the Board set an emergency hearing to occur after this Motion has been fully
briefed by both the parties, enter a stay of this proceeding under Rule 2.120(e)(2) of the
Trademark Rules of Practice pendihg Board’s Order, including a stay of the deposition of

Opposer under Rule 30(b)(6) of the Federal Rules of Civil Procedure, which is currently

Combined Opposition No. 91-206,212
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scheduled for December 5, 2014, and re-schedule that deposition for a date following the
Board’s Order. In support of this Motion, Applicant states as follows:
ARGUMENT

Opposer, which chose to institute this Combined Opposition proceg@ppgosition”),
has a duty to satisfy the legitimate discovery needs of its adveiSaey.generallyl.B.M.P. 8§

408.01; and cases cited therein. Opposer bases this Opposition on its alleged rights in the marks
CHLORAPREP and CHLORASHIELD for certain antimicrobial and antiseptic medical

products. In claiming thapplicant’s marks are not entitled to federal registration due to an
allegedlikelihood of confusion with Opposer’s marks, Opposer knowingly put the strength,

validity, and use oits own marks and registrations at issue.

Despite this fact, Opposer now wrongfully attempts to evade its basic discovery
obligations, asserting blanket relevance objections and refusing to designate a 30(b)(6) witness
and produce documents with respect to six categories of information, to which Applicant is
entitled:

(1) Consumey’ perceptiorand the industry’s perception of Opposer’s goods allegedly
sold under its CHLORAPREP and CHLORASHIELD marks;

(2) Opposer’s other disputes, or lack thereof, involving its CHLORAPREP and
CHLORASHIELD marks;

(3) Opposer’s development manufacture, distribution, marketing, and sale of the
goods allegedly sold undé&pposer’s CHLORASHIELD marksand Opposer’s
collaboration efforts with third parties with respect to same, including Avery
Dennison Corporation, which, according to a press release on Opposer’s website,
seeExhibit D, collaborated with Opposer to manufacture, commercialize, and/or
co-brand the goods allegedly sold under the CHLORASHIELD marks;

(4) Opposer’s communications with its law firm, Dreitler True, LLC, exclusively
relating to the underlying facts and bases for the representations Mr. Dreitler, an
attorney with Opposer’s law firm, made when executing the declarations attesting
to Opposer’s alleged bona fideintent to use the CHLORASHIELD marks for the
goods listed in the applications and Opposer’s alleged actual use of those products
under the CHLORASHIELD marks;

Combined Opposition No. 91-206,212
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(5) Opposer’s slogan THE CHLORAPREP ADVANTAGE and its knowledge of
Applicant’s pending, allowed United States applications for the slogan THE
CHLORHEXIDINE ADVANTAGE; and

(6) Opposer’s FDA filings relating to the goods allegedly sold in connection with the

CHLORASHIELD marks,Opposer’s research and testing, including pilot and/or

clinical trials for the goods allegedly sold under the CHLORASHIELD marks, and

any approvals from Institutional Review Boards for the goods allegedly sold under

the CHLORASHIELD marks.

This information is relevant to this Opposition, and Opposer has no valid basis to
withhold it. Indeed, if Opposer is allowed to withhold this information, it will prejudice
Applicant severely. In particular, Applicant would be unable to obtain the proof it needs to
refute orverify several of Opposer’s claims in this proceeding, which, if Applicant was allowed
this discovery, very well could result in Applicant filing a viable counterclaim against Opposer
in this proceeding,and to properly support Applicant’s own defenses. Therefore, because
Opposer should be required to fulfill its basic discovery obligations and Applicant should be
given a fair opportunity to refute claims made by Opposer, present its own deéatse
investigate and, if appropriate, assert any appropriate counterclaims, the Board should compel
Opposer to (a) designate a proper 30(b)(6) witness and produce responsive documents to the
Topic for Examination Nos. and Requests for Production Nos. identified herein, and (b) deny
Opposer’s untimely general, blanket objection to Applicant’s First Set of Interrogatories as

“excessive” in number and grant Applicant’s request to propound an Amended Second Set of

Interrogatories, beginning with Interrogatory No. 41.

2 “If grounds for a counterclaim are learned during the course of the opposition proceeding, the

counterclaim shall be pleaded promptly after the grounds therefore are learned.” 37 C.F.R. §

2.106(b)(2)(i). To the extent Opposer argues that any counterclaim filed by Applicant nahbeoul
untimely, Applicant disagrees, given that it has an obligation to conduct its due diligence befong al
counterclaim, which it is currently trying to do, and it reserves its right to argupdimt if, and when, it
moves for leave to amend its Answer to the Amended Notice of Opposition to add a counterclaim(s)
against Opposer.

Combined Opposition No. 91-206,212
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INFORMATION REGARDING CONSUMER S’ PERCEPTION AND THE
INDUSTRY’S PERCEPTION OF OPPOSER’S GOODS ALLEGEDLY SOLD
UNDER ITS “CHLORAPREP” AND “CHLORASHIELD” MARKS IS
DIRECTLY RELEVANT AND SHOULD BE TESTIFIED ABOUT DURING
OPPOSER’S DEPOSITION AND PRODUCED.

When Opposer asserted its registrations of its CHLORAPREP and CHLORASHIELD
marks againsApplicant’s applications in this proceeding, it knowingly put its reputation, the
strength of its own marks, and the quality of the products allegedly sold under them at issue.
Therefore, Applicant issued the following 30(b)(6) deposition examination topic:

TOPIC FOR EXAMINATION NO. 13 The satisfaction, dissatisfaction, and/or

complaints from consumers or the trade with respect to Opposer’s Goods offered
and/or sold in connection with Opposer’s Marks.

Opposer objects to this topie “overly broad and not reasonably calculated to lead to the
discovery of admissible evidence, or to evidence that is relevant to the issues raised in this
Opposition.” SeeOpposer’s Responses and Objections to Applicant’s 30(b)(6) Notice attached
hereto a€xhibit E. Opposer’s blanket relevancy objection is baselessSee Axiohm S.A. et al. v.
Axiom Tech, In¢cOpp. No. 106,410, 2000 WL 1720151, at *2 (T.T.A.B. Oct. 18, 2000) (“The
requirement of relevancy is generally construed liberally and discovery generously allowed
unless it is clear that the information which is sought can have no possible bearing on the issues
involved in the particular proceedings.”). How consumers view Opposer and the goods it
allegedly sells under its CHLORAPREP and CHLORASHIELD marks, which it has asserted
against Applicant in this proceeding, is directly relevant to at least the following issues: (1) the
strength of the CHLORAPREP and CHLORASHIELD marks, which Opposer claims to be
“famous” (seeAm. Notice of Opp. at { 6); (2) the quality of the goods Opposer sells under the
CHLORAPREP and CHLORASHIELD marks, which Opposer claims are “high quality” (see id

at 1 10); (3) the “enviable reputation” of Opposer with respect to its CHLORAPREP and
Combined Opposition No. 91-206,212
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CHLORASHIELD marks and the goods allegedly sold under tlsem iJ; and (4) the
“widespread public recognition” and “great value” of the CHLORAPREP and
CHLORASHIELD marks and the goods allegedly sold under trsem id at  11).

Accordingly, this category of information is directly relevant to the claims and defenses
in this Opposition and without it Applicant will be unabler¢€ute or verify several of Opposer’s
claims in this proceeding, or everoperly support Applicant’s own defenses. Therefore,

Applicant respectfully requests that the Board compel Opposer to designate a witness who is
knowledgeable and prepared to testify on behalf of Opposer with respect to Topic No. 13.
. INFORMATION REGARDING OPPOSER’S OTHER DISPUTES, OR LACK
THEREOF, INVOLVING ITS “CHLORAPREP” AND “CHLORASHIELD ”
MARKS IS DIRECTLY RELEVANT AND SHOULD BE TESTIFIED ABOUT
DURING OPPOSER’S DEPOSITION AND PRODUCED.

Again, when Opposer asserted its registrations of its CHLORAPREP and
CHLORASHIELD marks againsipplicant’s applications in this proceeding, it knowingly put
the strength of its own marks at issue. Therefore, Applicant issued the following 30(b)(6)
deposition examination topic:

TOPIC FOR EXAMINATION NO. 28 Prior or current disputes, including, but

not limited to, litigation, arbitration, mediation, threats to use, and U.S. Patent and

Trademark Office proceedings that relate, in any way, to Opposer’s Marks,

including, but not limited to, Medi-Flex, Inc. v. Nice-Pak Prods., Inc., 422 F.
Supp.2d 1242 (D. Kansas 2006).

While Opposer originally objected to thigpic as “overly broad and not reasonably
calculated to lead to the discovery of admissible evidence, or to evidence that is relevant to the
issues raised in this OppositiGrseeExhibit E, counsel for Opposer has since agreed to allow
Opposer to testify about this topic, but only to the extent of the “caption” of the proceeding and

the proceeding’s “outcome.” SeeAppendix 6 to Exhibit C.

Combined Opposition No. 91-206,212
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Opposer cites (albeit incorrectly) a case purportedly standing for the proposition that all
Opposer is required to testify about is the caption and outcome of these proceBdmgs.
Johnson & Johnson v. Rexall Drug Cd86 U.S.P.Q. 16{T.T.A.B. 1975). That case, however,
was about interrogatories, not a deposition, and held that asking the other side, as applicant in
that case had doneyp “identify all documents pertaining to such litigation ... [is] too broad and
burdensome.” Id. at 201. That is not what Applicant is asking for here, though; rather, it is
merely seeking to depose Opposer about the nature of and circumstances surrounding the
disputes and its efforts to enforce its mark. It is well established that this type of information is
directly relevant to the strength of a mark asserted in a proceeding such as this and, aside from a
proper objection based on attorney-client privilege, is entirely discover@bks.generally, The
Chamberlain Grp., Inc. v. Lynx Indus., In2012 WL 9172067, at *5 (T.T.A.B. 2012) (holding
that “information pertainig to prior oppositions and cancellations ... is relevant to the issue of
the strength of opposer's mark, as it serves to show opposer's enforcement efforts.””); Am. Society
of Oral Surgeons v. Am. College of Oral & Maxillofacial Surge@d4, U.S.P.Q. 531, 533
(T.T.A.B. 1979) (“information concerning communications or controversies between a party to
a proceeding before the Board and third parties based upon the party's involved mark may be
relevant for such purposes as to show admissions against interest, limitations on the party's rights
in such mark, a course of conduct amounting to what could be considered an abandonment of
rights in the mark, that the mark has been carefully policed and protected, etc.”); Johnson &
Johnson186 U.S.RQ at 172 (holdingttat “contacts with third parties, such as
through litigation or agreements, based on pleaded mark for involved goodde¢wane™); and

others.

Combined Opposition No. 91-206,212
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To the extent Opposer is concerned about the proprietary nature of the substance of any
of these efforts, it can properly designate that portion of its testimony, and its responsive
documents, according to the Protective Order in place in this proce8eimge.g Triforest
Enters., Incy. Nalge Nunc Int’l Corp., Opp. No. 91-165,809, 2008 WL 885892, at *2 (T.T.A.B.
Jan. 31, 2008) (holding that an objection based on confidentiality is improper when a protective
order is already in placeATOfina Chemicals, Inc. v. Infra-red Techs., Ji@pp. No. 117,175,

2001 WL 403433, at *3 (T.T.A.B. Apr. 19, 2001) (finding that a protective agreement obviates
the nonproducing party’s confidentiality objections).
Accordingly, this category of information is directly relevant to the claims and defenses
in this Opposition and without it Applicant will be unable¢fute or verify several of Opposer’s
claims in this proceeding, or everoperly support Applicant’s own defenses. Therefore,
Applicant respectfully requests that the Board compel Opposer to designate a witness who is
knowledgeable and prepared to testify on behalf of Opposer with respect to Topic No. 28, which
would not be limited to just the “caption” and outcome” of any dispute or enforcement effort.
1. INFORMATION REGARDING OPPOSER’S DEVELOPMENT,
MANUFACTURE, DISTRIBUTION, MARKETING, AND SALE OF THE
GOODS ALLEGEDLY SOLD UNDER OPPOSER’S “CHLORASHIELD ”
MARK AND OPPOSER’S COLLABORATION EFFORTS WITH THIRD
PARTIES WITH RESPECT TO SAME IS DIRECTLY RELEVANT A ND
SHOULD BE TESTIFIED ABOUT DURING OPPOSER’S DEPOSITION AND
PRODUCED.
When Opposer asserted its registrations of its CHLORASHIELD marks against
Applicant’s applications in this proceeding, it not only knowingly put the strength and validity of
its own mark and registrations at issue, but also the alleged use of those marks and the products

they cover, including their development, manufacture, distribution, marketing, and sale. Indeed,

on information and belief, Opposer has collaborated with atAeasty Dennison Corporation
Combined Opposition No. 91-206,212
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(“Avery Dennison”) regarding the manufacture, distribution, marketing, and/or sale of the
products allegedly covered by the CHLORASHIELD mark, and it is unclear if those products are
sold under Opposer’s CHLORASHIELD mark or Avery Dennison’s BENEHOLD mark o both.
Therefore Applicant issued the following topics for examination during Opposer’s 30(b)(6)
deposition, as well as the following corresponding requests for production, to investigate the
validity of the CHLORASHIELD registrations, and how the products covered by them were
developed, are manufactured, advertised, and sold, and by whom:

TOPIC FOR EXAMINATION NO. 4 Opposer’s relationship, collaboration,

business, and/or partnership with Avery Dennison Corporation, including, but not

limited to, its business under the trade name Vancive Medical Technologies, with

respect to Opposer’s Goods offered and/or sold in connection with Opposer’s

CHLORASHIELD Marks and any other products Opposer offers, sells, or intends
to sell with chlorhexidine.

TOPIC FOR EXAMINATION NO. 7 The research, testing, development,
manufacture, production, distribution, marketing, advertising, and/or sale of
Opposer’s Goods under Opposer’s Marks, including, but not limited to, any and

all pilot studies and/or clinical trials and any and all approvals by an Institutional
Review Board, by Opposer, Avery Dennison Corporation, or any other company,
organization, entity, or person.

TOPIC FOR EXAMINATION NO. 40 All companies, organizations, entities, or
people that Opposer communicated with, solicited, encouraged, or engaged in any
discussions or negotiations about researching, testing, developing, manufacturing,
producing, distributing, marketing, advertising, and/or selling Opposer’s Goods
offered and/or sk in connection with Opposer’s CHLORASHIELD Marks.

REQUEST FOR PRODUCTION NO. 78Il Documents and Things referencing
or concerning Opposer’s collaboration and/or partnership with Avery Dennison
Corporation, including, but not limited to, its business under the trade name
Vancive Medical Technologies, with respect to the products identified in Opposer’s
United States Registration Nos. 4[],495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark from 2007 to the present, including, but not limited to, all
agreements and communications from 2007 to the present

REQUEST FOR PRODUCTION NO. 7All Documents and Things referencing
or concerning any other company, organization, entity, or person, with which
Opposer communicated, solicited, encouraged, or engaged in any discussions or

Combined Opposition No. 91-206,212
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negotiations about researching, testing, developing, manufacturing, producing,
distributing, marketing, advertising, and/or selling the products identified in
Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark

REQUEST FOR PRODUCTION NO. 83ll Documents and Things sufficient to
show Opposer’s capabilities to research, test, develop, manufacture, produce,
distribute, market, advertise, and/or sell [the products] identified in Opposer’s
United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark exclusively on its own, without collaborating with any
other entity or persan

REQUEST FOR PRODUCTION NO. 8All Documents and Things constituting,
referencing, or concerning any research, studies, pilot studies, clinical trials, or
testing conducted by Opposer, Avery Dennison, or any other company,
organization, entity, or person, to develop the products identified in Opposer’s
United States Registration Nos. 4,495,08nd 4,488,745 for Opposer’s
CHLORASHIELD mark

Opposer objects to these Topics and Requests on the ground that they are not reasonably
calculated to lead to the discovery of admissible evidence, or to evidence that is relevant to the
issues raised in this proceedirfgeeExhibit E and Opposer’s Responses to Applicant’s Second
Set of Requests for Production attached herekxhgoit F.

Each of these Topics and Requests is well within the scope of discovery, given that
Opposer has asserted the registrations of its CHLORASHIELD mark agairistant’s
applications in this proceeding, and the validity of those registrations is just as relevant as the
validity of Applicant’s applications.See Axiohp2000 WL 1720151, at *2 (“The requirement of
relevancy is generally construed liberally and discovery generously allowed unless it is clear that
the information which is sought can have no possible bearing on the issues involved in the
particular proceedings.”). It is well-settled that each party in a TTAB proceeding may take

discovery as to matters raised in the pleadir®se, e.g.TBMP § 402.01.

Combined Opposition No. 91-206,212
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Opposer’s ability to manufacture, distribute, market, and sell the products under its
CHLORASHIELD registrations on its own, and/or its efforts to collaborate with others to do the
same, is directly relevant to the basis for its alldgaah fideintent when it filed its applications
in 2010. Likewise, its collaboration with third partieparticularly Avery Dennison, with whom
Opposer appears to have collaborated with eventuadiyesearch, test, develop, manufacture,
produce, distribute, market, advertise, and sell the goods allegedly soldOppdesr’s
CHLORASHIELD marks, which it has asserted agamstlicant’s applications, also is relevant
to the validity of the Statements of Use Opposer filed in connection with its registrations for the
CHLORASHIELD marks, as well as the advertising and trade channels for the products and the
quality of the goods allegedly sold under the CHLORASHIELD marks. Essentially, it is unclear
who developed, manufactures, markets, and sells the products covérgpolt’s
CHLORASHIELD registrations, and Applicant is entitled to that information during discovery to
evaluate any potential counterclaims it may have against those registrations, as well as to defend
the claims asserted against it in this proceeding.

Accordingly, this category of information is directly relevant to the claims and defenses
in this Opposition proceedings well as Applicant’s diligent investigation of the validity of
Opposer’s CHLORASHIELD registrations for a possible counterclaim, and without it Applicant
would be prejudiced severely. Therefore, respectfully requests that the Board compel Opposer to
designate a witness who is knowledgeable and prepared to testify on behalf of Opposer with
respect to Topic Nos. 4, 7, and 40. Applicant also respectfully requests that the Board compel
Opposer to supplement its responses to Request for Production Nos. 76-77 and 83-84 with

proper responses and produce the requested documents.

Combined Opposition No. 91-206,212
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V. COMMUNICATIONS BETWEEN OPPOSER AND DREITLER TRUE, LLC
RELATING TO THE UNDERLYING FACTS AND BASES FOR THE
REPRESENTATIONS MR. DREITLER MADE WHEN EXECUTING THE
DECLARATIONS IN CONNECTION WITH OPPOSER’S
“CHLORASHIELD” REGISTRATIONS ARE NOT PRIVILEGED AND
MUST BE TESTIFIED ABOUT DURING OPPOSER’S DEPOSITION AND
PRODUCED.

Again, when Opposer asserted its two registrations of its CHLORASHIELD mark against
Applicant’s applications in this proceeding, it knowingly put the validity of its own registrations
at issue. Therefore, Applicant issued the following Topic for Examindtiong Opposer’s
30(b)(6) deposition, as well as the following Requests for Production:

TOPIC FOR EXAMINATION NO. 39 Filings, both trademark and patent, with

respect to Opposer’s Goods offered and/or sold in connection with Opposer’s

CHLORASHIELD marks.

REQUEST FOR PRODUCTION NO. 78Il Documents and Things that support
Opposer’s bases for alleging good faith, bona fide intent to use the
CHLORASHIELD mark in United States commerce with respect to United States
Registration Nos. 4,495,083 and 4,488,745 at the time Opposer applied to register
the marks on June 1, 2010.

REQUEST FOR PRODUCTION NO. 78ll Documents and Things that support
Opposer’s basis for filing its Statement of Use for the CHLORASHIELD mark in

United States commerce with respect to United States Registration No. 4,488,745
on December 11, 2013 and the basis Opposer’s counsel of record had for signing

the declaration in support of same.

REQUEST FOR PRODUCTION NO. 8all Documents and Things that support
Opposer’s basis for filing its Statement of Use for the CHLORASHIELD mark in
United States commerce with respect to United States Registration No. 4,495,083
on December 12, 2013 and the basis Opposer’s counsel of record had for signing

the declaration in support of same.

With respect to Topic No. 39, Opposer has now agreed to permit its 30(b)(6) designee to

testify regarding the filing and registration of its CHLORASHIELD mérkewever, Opposer

3 Applicant is not moving to compel at this time with respect to Opposer’s patent filings.
Combined Opposition No. 91-206,212
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incorrectly asserts that any communications between Opposer and Dreitler True, LLC regarding
the underlying facts and bases fia representations Mr. Dreitler made about Opposer’s alleged
bona fideintent to use the CHLORASHIELD mark for the products in its registrations when it
filed them, as well as the representations Mr. Dreitler made &lppoter’s alleged actual use
of the mark sufficient to support its Statements of Use, in the declarations he executed are
privileged and information regarding such communications should be withheld. Likewise,
although Opposer claims it has produced documents responsive to Request for Production Nos.
78, 79, and 80, it again incorrectly asserts that communications between Opposer and its counsel
regarding this information are privileged and, on that basis, refuses to produce those
communications or confirm that none exi$the basis of Opposer’s objection seems to be that
the Trademark Rules of Practice allow an attorney to execute these types of documents on behalf
of their clients and that, as a result, they also remain privile§exlAppendix 6 to Exhibit C.

To be clear, Applicant is not disputing that an attorceeyexecute these documents on
behalf of its client; rather, what it is disputing is thathe client allows the attorney to sign on
its behalf, then the communications between the client and the attorney and its firm exclusively
relating to theattorney’s secondhand knowledge about the underlying facts and bases he or she
had for making these representations on behalf of the client are discoverable. Indeed, if it were
not, then wouldn’t all applicants choose to hide behind their outside counsel in making
representations under oath to the Trademark Offi@pfoser’s objections based on attorney-
client privilege, with respect to this limited issue, have no merit.

Courts that have analyzed similar fact patterns where outside counsel signed declarations
attesting to facts on behalf of their clients have determined that communications between the

clients and their counsel regarding the underlying facts and bases for the outside counsel making
Combined Opposition No. 91-206,212
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such representations under oath in the declarations are not privileged and are discoverable. For
example, ilMiyano Machinery USA, Inc. v. Miyanohitech Machinery, Itie: plaintiff’s
attorney executed a declaration as to the plaintiff’s continued use of a trademark to support the
renewal of the plaintiff’s trademark registration, and the Court found that communications
between the plaintiff and its attorney concerning the factual bases for the representations made in
the attorney’s declaration, including regarding the plaintiff’s use of the trademark, were “not
privileged and must be disclose®57 F.R.D. 456, 465 (N.D. Ill. 20085ee also in re
Rodriguez Bky No. 10-70606, 2013 WL 2450925, at *3 (S.D. Tex. June 5, 2013) (finding
limited waiver of attorney-client privilege when attorney asserted personal knowledge of facts
made in declaration as to evidence of validity and is a fact witness as to declaration) (citing
Computer Network Corp. v. Spohl&5 F.R.D. 500, 502-503 (D.D.C. 1982) (attorney-client
privilege waived as to factual assertions made in an affidavit signed by client’s attorney).
Notably, here, Applicant is not seeking to depose Mr. Dreitler, the signatory of these
declarations, at this time; rather, it is first seeking to obtain the information it needs in a less
intrusive manner: through the testimony of Opposer’s corporate designee and through the
documents themselves.

In this case, Opposer’s counsel voluntarily executed not only the declarations in support
of Opposer’s allegedbona fideintent to use the CHLORASHIELD mark at the time of filing the
applications, but also the declarations supporting the Statements of Use in connection with those
applications. In other word®pposer’s outside counsel declared, under the penalty of perjury,
that he had personal knowledgeOyfposer’s bona fideintent to use and actual use of the mark
in United States commerce. In particulapposer’s counsel declared that “all statements made

on information and belief are believed to be true” as to the declaration in support of the

Combined Opposition No. 91-206,212
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applications and the Statements of Use. As a result, just like the Court Nejéino
Machinery in which plaintiff’s attorney executed a similar declaration attesting to the validity of
plaintiff’s use of a trademark, here also, the communications between Opposer and its outside
counsel regarding the bases for Opposer’s intent to use and actual use are not privileged and
must be disclosed. And, to the extent there was ever a valid argument that privilege once existed
as to these communications, which there is not, Opposer waived that privilege when its counsel
chose to execute the declaratio®®e in re Rodrigue2013 WL 2450925, at *3omputer
Network Corp. 95 F.R.Dat502-503.
Accordingly, these communications are directly relevant to the issues in this Opposition

proceeding and without them Applicant will be unable to refute or verify dleM8Dpposer’s
claims in this proceeding, properly support Applicant’s own defenses, and further establish its
good-faith basis for any potential counterclaims against Opposer. Applicant respectfully
requests that the Board compel Opposer to designate a witness who is knowledgeable and
prepared to testify on behalf of Opposer with respect to the communications between Opposer
and its outside counsel regarding the bases for Opposer’s alleged bona fideintent to use its
CHLORASHIELD marks and its alleged use supporting its Statements of Use filed in connection
with its applications to register the CHLORASHIELD marks, as identified in Topic No. 39.
Applicant also respectfully requests that, to the extent Opposer has withheld any documents
responsive to Request for Production Nos. 78-80 concerning these communications on the basis
of privilege, the Board compel Opposer to supplement its responses with proper responses and
produce the requested documents as to this narrow category of information.

V. INFORMATION REGARDING OPPOSER’S SLOGAN “THE CHLORAPREP

ADVANTAGE ” AND ITS KNOWLEDGE OF APPLICANT’S PENDING,
ALLOWED UNITED STATES APPLICATIONS FOR THE SLOGAN “THE

Combined Opposition No. 91-206,212
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CHLORHEXIDINE ADVANTAGE ” IS RELEVANT AND SHOULD BE
TESTIFIED ABOUT DURING OPPOSER’S DEPOSITION.

TOPIC FOR EXAMINATION NO. 20:The conception, development, consideration,
design, selection, adoption, and first use of the slogan THE CHLORAPREP
ADVANTAGE in connection with Opposer’s products.

TOPIC FOR EXAMINATION NO. 21:When Opposer first became aware of

Applicant’s use and/or application to register its slogan THE CHLORHEXIDINE
ADVANTAGE, which is the subject of United States Application Serial Nos. 85/661,172
and 85/661,170

TOPIC FOR EXAMINATION NO. 22:Alternatives considered when selecting
Opposer’s Marks, as well as the slogan THE CHLORAPREP ADVANTAGE, and the
reasons for adopting Opposer’s Marks over such alternatives.

Opposer objected to these topics'@gerly broad and not reasonably calculated to lead to
the discovery of admissible evidence, or to evidence that is relevant to the issues raised in this
Opposition.” This objection is also baseless, particularly because Opposer responded to its
corresponding Requests for Production, stating that it did not have any responsive documents
and did not maintain its blanket objection of relevarSeeAppendix 6 to Exhibit C. Opposer’s
use of the slogan THE CHLORAPREP ADVANTAGE in connection with the products covered
by its CHLORAPREP registrations is relevant to how it uses its CHLORAPREP mark, which it
has asserted against Applicant in this proceeding, and its knowledgeAplptivint’s pending
applications to register the slogan THE CHLORHEXIDINE ADVANTAGE is also relevant to
Opposer’s bad faith and lack of diligence in selecting its trademarks. Accordingly, this category
of information is directly relevant to the claims and defenses in this Opposition proceeding and
without it Applicant will be unable teefute or verify several of Opposer’s claims in this

proceeding, or even properly support Apgt’s own defenses. Therefore, Applicant
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respectfully requests that the Board compel Opposer to designate a withess who is
knowledgeable and prepared to testify on behalf of Opposer with respect to Topic No. 20-22.

VI. INFORMATION REGARDING OPPOSER’S FDA FILINGS FOR ITS
“CHLORASHIELD” PRODUCTS, OPPOSER’S RESEARCH AND TESTING,
INCLUDING PILOT AND/OR CLINICAL TRIALS FOR THE GOODS
ALLEGEDLY SOLD UNDER THE “CHLORASHIELD ” MARKS, AND ANY
APPROVALS FROM INSTITUTIONAL REVIEW BOARDS FOR THE
GOODS ALLEGEDLY SOLD UNDER THE “CHLORASHIELD ” MARKS IS
DIRECTLY RELEVANT AND SHOULD BE TESTIFIED ABOUT DURING
OPPOSER’S DEPOSITION AND PRODUCED.

Again, when Opposer asserted its registrations of its CHLORASHIELD marks against
Applicant’s applications in this proceeding, it knowingly put the strength and validity of its own
marks and the validity of their registrations at issue. Therefore, Applicant issued the following
topic for examination during Opposer’s 30(b)(6) deposition, as well as the following requests for
productiort:

TOPIC FOR EXAMINATION NO. 38 Filings with the Food and Drug

Administration (the “FDA”) with respect to Opposer’s Goods offered and/or sold
in connection with Opposer’s CHLORASHIELD Marks.

REQUEST FOR PRODUCTION NO. 78ll Documents and Things Opposer, o
any entity or person related to Opposer, filed with the Food and Drug
Administration (the “FDA”) with respect to the products identified in Opposer’s
United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark, including, but not limited to, written submissions, requests
for information, and responses to requests for information for each year from 2007
to the present

REQUEST FOR PRODUCTION NO. 98ll Documents and Things constituting,
referencing, or concerning approvals by an Institutional Review Board for the
products sold or intended to be sold under the CHLORASHIELD mark, for any
other of Opposer’s products containing the “CHLOR” or “CHLORA” prefix, and

for any other of Opposer’s chlorhexidine products.

4 Topic No. 7 and Requests Nos. 83-84 identified in Section IlI are also incorporated herein by
reference.
Combined Opposition No. 91-206,212
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Opposer objects to these Topics and Requests for Production on the grounds that they are
overly broad and not reasonably calculated to lead to the discovery of admissible evidence, or to
evidence that is relevant to the issues raised in this Oppos8esixhibits E, F. Regarding
Topic No. 75, Opposer’s counsel represents in her e-mail dated November 21, 2014 that Opposer
has provided responsive documents; however, during the meet and confer, she maintained her
relevance objection to this topic and indicated any production was by mistake. Therefore,
Applicant keeps Topic No. 75 within this Motion to Compel, to be sure.

Opposer’s filings with the FDA regarding its products covered by its CHLORASHIELD
registrations, its research and testing, such as pilot studies or clinical trials, to develop the
products sold under them, and any documents concerning approvals from an Institutional Review
Board are relevant not only to the products allegedly manufactured and sold under the
CHLORASHIELD marks, including the quality and specific chemicals and/or ingredients of the
goods sold under those marks, but also, and importantly, to the validpposer’s
registrations of its CHLORASHIELD mark.

Indeed,Applicant is investigating Opposer’s alleged use of its mark for the products
covered by its registrations of this mark, and information relating to its research and testing,
particularly any pilot studies and clinical trials it conducted, when they were conducted, whether
it shipped products bearing the CHLORASHIELD mark during them, and whether it received
approvals from an Institutional Review Board stemming from such clinical trials, is relevant to
Opposer’s alleged use of this mark and its claim of use in its Statements of3g¢gegenerally
T.M.E.P. 8 901.02 ("..."the ordinary course of trade' varies from industry to industry. Thus... a
pharmaceutical company that markets a drug to treat a rare disease will make... a few sales in the

ordinary course of its trade; the company's shipment to clinical investigators during the Federal
Combined Opposition No. 91-206,212
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approval process will also be in its ordinary course of trade..."). Opposer may have relied on the
same logic for its products, given that they required FDA approval; therefore, this information is
relevant to Opposer’s claims of use.

Moreover, Opposer has expressly acknowledged that any documents filed with the FDA
and approvals from Institutional Review Boards are relevant to the claims and defenses of this
case> As a result, even ikpplicant’s requests were Somehow irrelevant, whidiey are not,

Opposer waived its right to object, given that it propounded discovery that is essentially
identical® See, e.gSentrol, Inc. v. Sentex Sys., I®31 U.S.P.Q. 666, 1986 WL 83726, at *2
(T.T.A.B. May 9, 1986) (“Inasmuch as the parties have served identical discovery requests on

each other, they are constrained to answer each and every one of the discovery requests in a
complete fashion.”) (Internal citations omitted).

Accordingly, this category of information is directly relevant to the claims and defenses
in this Opposition proceeding as waldlto Applicant’s good-faith investigation of a potential
counterclaim against Opposer and without it Applicant will be prejudiced. Therefore, Applicant
respectfully requests that the Board compel Opposer to designate a witness who is
knowledgeable and prepared to testify on behalf of Opposer with respect to Topic Nos. 7 and 38.

Applicant also respectfully requests that the Board compel Opposer to supplement its responses

5 In particular, in a letter from Opposer to Applicant dated August 26, 2013 regarding Applicant’s
objection to Opposer’s Interrogatory No. 7 requesting “all documents filed with FDA for each product
that Applicant intends to sell” and Opposer’s Interrogatory No. 20 regarding any product sold by
Applicant under Applicant’s Mark “for which FDA approval has been requested or obtained,” Opposer
stated that documents filed with the FDA “are relevant to the claimsand defenses of this case” and that
the sale of the goods, for which FDA approval was requesteehtisl to this controversy[.]” See
Exhibit G. The same logic applies to the goods sold under Opposer’s CHLORASHIELD registrations
and the validity of those registrations and the declarations of use made therein.

6 See alsdExhibit H, Request No. 5 from Opposer’s Second Set of Requests for Production (“All
documents relating to approvals by an Institutional Review Board for each product to be sold under
Applicant’s Marks.”).

Combined Opposition No. 91-206,212
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to Request for Production Nos. 75, 83-84, and 90 with proper responses and produce the
requested documents.
VIl.  OPPOSER HAS WAIVED ITS UNTIMELY OBJECTION REGARDING THE
“EXCESSIVE” NUMBER OF INTERROGATORIES IN APPLICANT’S
FIRST SET OF INTERROGATORIES; THEREFORE, OPPOSER SHOULD
BE COMPELLED TO RESPOND TO AN AMENDED SECOND SET OF
INTERROGATORIES FROM APPLICANT, WHICH WOULD BEGIN WITH
INTERROGATORY NO. 41, AND NOT BE ALLOWED TO MAINTAIN ITS
REFUSAL TO CONSIDER AN AMENDED SECOND SET BASED ONAN
OBJECTION IT WAIVED NEARLY 18 MONTHS AGO.
Nearly 18 months agan July 2013, Opposer responded to Applicant’s First Set of
Interrogatories (Nos. 1-40B5eeExhibit I. At that time, Opposer answered the Interrogatories
and made specific objections, but never once made a general, blanket objection as to the number
of interrogatories as exceeding the number permitted by the Trademark Rules of P&sstice.
id. In fact, it was only recently, after Applicant issued its Second Set of Interrogatories (Nos. 41-
60), that Opposer objected and argued that Applicant had exceeded the number of interrogatories
permitted, based on bo#tpplicant’s First and Second SetSeeExhibit J.
Any objection as to the number of interrogatories in Applicant’s First Set of
Interrogatories is waived because Opposer respondepblic#nt’s First Set of Interrogatories
in July 2013 and did not raise the objection at that tiBeeFed. R. Civ. P. 33(b)(4) (“The
grounds for objecting to an interrogatory must be stated with specificity. Any ground not stated
in a timely objectionsi waived unless the court, for good cause, excuses the failure.”); 37 C.F.R.
§2.120(d)(1) (“If a party upon which interrogatories have been served believes that the number

of interrogatories served exceeds the limitationand.is not willing to waive this basis for

objection, the party shall, within the time for (and instead of) serving answers and specific
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objections to the interrogatories, serve a general objection on the ground of their excessive
number.”).

And while Applicant disagrees with the way in which Opposer has calculated the total
number of interrogatories iipplicant’s Second Set of Interrogatories, Applicant offered to
serve Opposer with an Amended Second Set of Interrogatories, beginning with Interrogatory No.
41, as a way to resolve this matter fairly and efficiently, provided Opposer would@agree
respond to the Amended Second Set and not maitdégjeneral, blanket objection based on its
(now-waived) claim thafpplicant’s First Set somehow exceeded the number of interrogatories
permitted under the Trademark Rules of Practice. Opposer, however, refused to consider an
Amended Second Set, choosing instead to maintain its objection that Applicant is not allowed to
propound any more interrogatories in this proceeding on grounds its First Set, which Opposer
responded to and never objected to the number as excessive nearly 18 months ago, was beyond
the number allowed by the Trademark Rules of Practice. This objection is invalid on grounds
Opposer has waiveditand Applicant seeks an Order from this Board allowing Applicant to
propound an Amended Second Set of Interrogatories on Applicant, beginning with No. 41,
should it believe it necessary and appropriate before the close of discovery.

CONCLUSION

For the foregoing reasons, Applicant requests that the Board compel Opposer to:

(i) designate a witness sufficiently knowledgeable and prepared to testify regarding Topic for

" Opposer’s additionalgeneral, blanket objection to Applicant’s Second Set of Interrogatories on the

grounds that they are not relevant and are “harassing” also is improper and Applicant will not address

those objections unless and until they are made with specificity to the certain etisniexgto which

Opposer believes they are applicable, as required under the Federal Rules and the Trademark Rules of
Practice if, and when, Applicant propounds an Amended Second Set of Interrogatories.

Combined Opposition No. 91-206,212
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Examination Nos. 4, 7, 13, 20-22, 28, 38-39, anddéfxified in Applicant’s Notice of 30(b)(6)
Deposition ando supplement its responses and produce documents responsive to Request Nos.
75-77, 82-84, 87, 90, and @8Applicant’s Second Set of Requests for Production of Documents

and Things in advance of that depositifi) designate a witness sufficiently knowledgeable and
prepared to testify regarding the communications between Opposer and its law firm concerning
the bases foDpposer’s alleged bona fideintent to use its CHLORASHIELD mark and its

alleged use sufficient to support its Statements of Use in connection with Topic for Examination
No. 39 identified in Applicant’s Notice of 30(b)(6) Deposition, and to supplement its responses

and produce documents concerning such communicatiddsquest Nos. 780 in Applicant’s

Second Set of Requests for Productemd (iii ) allow Applicant to propound an Amended

Second Set of Interrogatories to Opposer, which would begin with Interrogatory No. 41.

Dated: November 21, 2014 Respectfully Submitted,

FISH & RICHARDSON P.C.
Oceow A Puikery,

Erin M. Hickey
Elizabeth Brenckman
P.O. Box 1022
Minneapolis, MN 55440
Hickey@fr.com
Brenckman@fr.com
Copy to:tmdoctc@fr.com

By:

Attorneys for Applicant
ENTROTECH LIFE SCIENCES, INC.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
and the corresponding Exhibits has been served this 21st day of November, 2014 by electronic
mail onOpposer’s attorneys of record in this proceeding, as agreed to by the parties, at the
following electronic addresses:

Joseph R. Dreitler, Esq.

Mary R. True, Esq.

Dreitler True, LLC
JDreitler@ustrademarklawyer.com
MTrue@ustrademarklawyer.com

(\ “A:‘d———'—_’
April R. Morris |
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD
In the matter of application Serial Nos.:

Ser. No. 85/499,349 for the mark CHLORADERM
Ser. No. 85/499,345 for the mark CHLORABSORB
Ser. No. 85/499,337 for the mark CHLORABOND
Ser. No. 85/499,332 for the mark CHLORADRAPE

Filed on December 19, 2011
Published in the Official Gazette on May 29, 2012
CAREFUSION 2200, INC.,
Opposer,
v Combined Opposition No. 91-206,212

ENTROTECH LIFE SCIENCES, INC,,

Applicant.

APPLICANT’S NOTICE OF DEPOSITION OF OPPOSER
UNDER RULE 30(b)(6) OF THE FEDERAL RULES OF CIVIL PROCEDURE

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil
Procedure, and the corresponding Trademark Rules of Practice, Applicant Entrotech Life
Sciences, Inc. (“Applicant”), by its undersigned counsel, will take the deposition, upon oral
examination, of Opposer CareFusion 2200, Inc. (“Opposer”) on [TO BE DETERMINED],
2014, commencing at 9:30 a.m., at the offices of [TO BE DETERMINED], or such other time
and place as agreed to by the parties. The deposition will continue from day to day until
completed. The deposition will cover the topics set forth in Schedule A annexed hereto and will
be conducted before a court reporter, notary public, or other person authorized by law to

administer oaths and will be recorded stenographically.
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Under Rule 30(b)(6) of the Federal Rules of Civil Procedure, Opposer is required to
designate one or more officers, directors, or managing agents or designate one or more other
persons who consent and are knowledgeable to testify on Opposer’s behalf concerning the topics
set forth in Schedule A. If Opposer designates more than one person, Opposer is required to set

forth, in advance, for each person designated, the topics on which the person will testify.

Dated: September 16, 2014 FISH & RICHARDSON P.C.

By:

Lisa M. Martens
Erin M. Hickey

Attorneys for Applicant
ENTROTECH LIFE SCIENCES, INC.
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SCHEDULE A

Definitions

As used in this Schedule A, the following terms shall have the meanings indicated:

1. “Opposer” refers to CareFusion 2200, Inc., and, where applicable, its officers,
directors, employees, partners, agents, corporate parent, subsidiaries, including subsidiaries of a
corporate parent, affiliates, predecessors or successors, representatives, assigns, and any other
person or entity acting on behalf of CareFusion 2200, Inc., or subject to the control of
CareFusion 2200, Inc.

2. “Applicant” refers to Entrotech Life Sciences, Inc., and, where applicable, its
officers, directors, employees, partners, agents, corporate parent, subsidiaries, including
subsidiaries of a corporate parent, affiliates, predecessors or successors, representatives, assigns,
and any other person or entity acting on behalf of Entrotech Life Sciences, Inc., or subject to the
control of Entrotech Life Sciences, Inc.

3. “Avery Dennison Corporation” refers to Avery Dennison Corporation, a
corporation duly organized and existing under the laws of the State of Delaware, and with a
business address of 150 N. Orange Grove Boulevard, Pasadena, California 91103, including, but
not limited to, its business under the trade name Vancive Medical Technologies, and, where
applicable, its officers, directors, employees, partners, agents, corporate parent, subsidiaries,
including subsidiaries of a corporate parent, affiliates, predecessors or successors,
representatives, assigns, and any other person or entity acting on behalf of Avery Dennison
Corporation or subject to the control of Avery Dennison Corporation.

4. “Opposer’s Marks” collectively refer to Opposer’s CHLORAPREP marks, as

depicted in Registration Nos. 1,930,248 and 4,052,849 (“CHLORAPREP Marks”) and
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Opposer’s CHLORASHIELD marks, as depicted in Registration Nos. 4,488,745 and 4,495,083
(“CHLORASHIELD Marks”).

5. “Applicant’s Marks” refer to Applicant’s CHLORADERM, CHLORABSORB,
CHLORABOND, and CHLORADRAPE marks, as depicted in Application Serial Nos.
85/499,349, 85/499,345, 85/499,337, and 85/499,332, respectively.

6. “Opposer’s Goods” include each good identified in Registration Nos. 1,930,248;
4,052,849; 4,488,745; and 4,495,083.

7. “Applicant’s Goods” include the goods identified in Application Serial Nos.
85/499,349; 85/499,345; 85/499,337; and 85/499,332.

8. “Opposer’s Notice of Opposition” refers to Opposer’s Notice of Opposition to
Applicant’s Application Serial Nos. 85/499,349; 85/499,345; 85/499,337; and 85/499,332 for the
marks CHLORADERM, CHLORABSORB, CHLORABOND, and CHLORADRAPE,
respectively, which Opposer filed with the Trademark Trial and Appeal Board on July 24, 2012.

0. The term “concerning” means and includes supporting, embodying, setting forth,
evidencing, referring to, alluding to, responding to, relating to, connected with, commencing on,
in respect of, about, regarding, discussing, showing, describing mentioning, analyzing, reflecting,

or constituting.

2 e 29 ¢c

10. The terms “refer,” “referring,” “relate,” or “relating” as used herein include, but
are not limited to, the following meanings: bearing upon, concerning, constituting, discussing,
describing, evidencing, identifying, mentioning, in connection with, pertaining to, respecting,
regarding, responding to, or in any way factually or logically relevant to the matter described in

the topic.
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11. The word “including” shall mean “including but not limited to,” and shall not be
used to limit any general category or description that precedes it.

12. The terms “all” and “each” shall be construed as all and each. The words “all,”
“ever,” “any,” “each,” and “one or more” shall include each other whenever possible to expand,
not restrict, the scope of the request.

13. The connectives “and” and “or” shall be construed either disjunctively or
conjunctively as necessary to bring within the scope of the topic all responses that might

otherwise be construed to be outside of its scope.

14. The use of the singular form of any word includes the plural and vice versa.

Topics for Examination

1. Opposer’s business and its history, including Opposer’s predecessors in interest.
2. Opposer’s corporate structure.
3. Opposer’s relationship, collaboration, business, and/or partnership with

Applicant, Entrofoor Medical, LLC, John S. Foor, M.D., and/or Jim McGuire.

4. Opposer’s relationship, collaboration, business, and/or partnership with Avery
Dennison Corporation, including, but not limited to, its business under the trade name Vancive
Medical Technologies, with respect to Opposer’s Goods offered and/or sold in connection with
Opposer’s CHLORASHIELD Marks and any other products Opposer offers, sells, or intends to
sell with chlorhexidine.

5. Opposer’s Goods offered and/or sold under Opposer’s Marks.

6. The advertising, marketing and/or promotion of Opposer’s Goods under

Opposer’s Marks.
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7. The research, testing, development, manufacture, production, distribution,
marketing, advertising, and/or sale of Opposer’s Goods under Opposer’s Marks, including, but
not limited to, any and all pilot studies and/or clinical trials and any and all approvals by an
Institutional Review Board, by Opposer, Avery Dennison Corporation, or any other company,
organization, entity, or person.

8. Total annual profits and revenues derived from Opposer’s Goods sold under or in
connection with Opposer’s Marks. (For Opposer’s CHLORAPREP Goods, for each year from
2004 to the present. For Opposer’s CHLORASHIELD Goods, for each year from the date of
first sale to the present.)

0. Total annual expenditures for advertising, marketing, and/or promotion for
Opposer’s Goods under Opposer’s Marks. (For Opposer’s CHLORAPREP Goods, for each year
from 2004 to the present. For Opposer’s CHLORASHIELD Goods, for each year from the date
of first advertising, marketing, and/or promoting to the present.)

10. The volume of sales of Opposer’s Goods under Opposer’s Marks.

11.  Articles, whether published or unpublished, solicited or unsolicited, press
releases, accolades, awards, or other press coverage concerning Opposer’s Goods offered and/or
sold in connection with Opposer’s Marks.

12. Consumer attitudes or perceptions of Opposer and/or Opposer’s Goods offered
and/or sold in connection with Opposer’s Marks.

13. The satisfaction, dissatisfaction, and/or complaints from consumers or the trade
with respect to Opposer’s Goods offered and/or sold in connection with Opposer’s Marks.

14.  Any business plan, marketing plan, or strategic plan regarding Opposer’s Goods

offered and/or sold in connection with Opposer’s Marks, including, but not limited to, Opposer’s
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plan or intent to expand or increase the types of goods Opposer offers for sale under Opposer’s
Marks.

15. The purchasers or consumers of Opposer’s Goods offered and/or sold in
connection with Opposer’s Marks, including, but not limited to, Opposer’s method of identifying
and soliciting business from such purchasers or consumers and any marketing plans or proposals
relating to same.

16. The channels of advertising in which Opposer markets, promotes, and advertises,
and the channels of trade in which Opposer sells Opposer’s Goods offered and/or sold in
connection with Opposer’s Marks.

17. The price of Opposer’s Goods offered and/or sold under Opposer’s Marks.

18. The degree of care likely to be exercised by consumers who purchase Opposer’s
Goods offered and/or sold in connection with Opposer’s Marks.

19. The conception, development, consideration, design, selection, adoption, and first
use of Opposer’s Marks, including discussions with advertising, marketing, and/or branding
agencies.

20. The conception, development, consideration, design, selection, adoption, and first
use of the slogan THE CHLORAPREP ADVANTAGE in connection with Opposer’s products.

21.  When Opposer first became aware of Applicant’s use and/or application to
register its slogan THE CHLORHEXIDINE ADVANTAGE, which is the subject of United
States Application Serial Nos. 85/661,172 and 85/661,170.

22.  Alternatives considered when selecting Opposer’s Marks, as well as the slogan
THE CHLORAPREP ADVANTAGE, and the reasons for adopting Opposer’s Marks over such

alternatives.
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23. Searches or investigations relating to a name or trademark incorporating the term
“CHLOR” or “CHLORA,” including, but not limited to, trademark or clearance searches.

24. Opposer’s awareness of third-party uses of names or trademarks incorporating the
term “CHLOR” or “CHLORA.”

25. Opposer’s current and intended platform of brands incorporating the prefix
“CHLOR” or “CHLORA.”

26. The descriptive nature of Opposer’s Marks and, if applicable, any of Opposer’s
other trademarks incorporating the prefix “CHLOR” or “CHLORA.”

27. Opposer’s policing and enforcement activities involving Opposer’s Marks.

28. Prior or current disputes, including, but not limited to, litigation, arbitration,
mediation, threats to use, and U.S. Patent and Trademark Office proceedings that relate, in any
way, to Opposer’s Marks, including, but not limited to, Medi-Flex, Inc. v. Nice-Pak Prods., Inc.,
422 F. Supp.2d 1242 (D. Kansas 2006).

29.  Any objection of any kind that any third party has made relating to Opposer’s use
of Opposer’s Marks.

30.  Agreements involving Opposer’s Marks, including, but not limited to, all co-
development or co-branding agreements, licenses, settlement agreements, and co-existence
agreements.

31.  Likely or possible confusion between Opposer’s Marks and Applicant’s Marks.

32.  Instances involving persons inquiring or commenting about any relationship
between Opposer and Applicant.

33. Opposer’s awareness of Applicant and Applicant’s Marks.

34. Opposer’s alleged loss of business that will result from Applicant’s Marks.
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35. Opposer’s competitors.
36. Opposer’s responses to Applicant’s First and Second Set of Interrogatories.
37. Opposer’s documents produced in response to Applicant’s First and Second Set of

Requests for Production of Documents and Things.

38. Filings with the Food and Drug Administration (the “FDA”) with respect to
Opposer’s Goods offered and/or sold in connection with Opposer’s CHLORASHIELD Marks.

39. Filings, both trademark and patent, with respect to Opposer’s Goods offered
and/or sold in connection with Opposer’s CHLORASHIELD Marks.

40. All companies, organizations, entities, or people that Opposer communicated
with, solicited, encouraged, or engaged in any discussions or negotiations about researching,
testing, developing, manufacturing, producing, distributing, marketing, advertising, and/or
selling Opposer’s Goods offered and/or sold in connection with Opposer’s CHLORASHIELD

Marks.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of APPLICANT’S NOTICE OF
DEPOSITION OF OPPOSER UNDER RULE 30(b)(6) OF THE FEDERAL RULES OF
CIVIL PROCEDURE has been served by electronic mail upon Opposer’s attorneys of record in
this proceeding on this 16th day of September 2014 at the following electronic addresses:

Joseph R. Dreitler, Esq.

Mary R. True, Esq.

Dreitler True, LLC
jdreitler@ustrademarklawyer.com
mtrue@ustrademarklawyer.com

Erin M. Hickey
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial Nos.:

Ser. No. 85/499,349 for the mark CHLORADERM
Ser. No. 85/499,345 for the mark CHLORABSORB
Ser. No. 85/499,337 for the mark CHLORABOND
Ser. No. 85/499,332 for the mark CHLORADRAPE

Filed on December 19, 2011
Published in the Official Gazette on May 29, 2012

CAREFUSION 2200, INC.,

Opposer, Combined Opposition No.: 91-206,212

V.
ENTROTECH LIFE SCIENCES, INC,,

Applicant.

APPLICANT’S SECOND SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS AND THINGS TO OPPOSER

Under Rule 34 of the Federal Rules of Civil Procedure and Rule 2.120 of the Trademark
Rules of Practice, Applicant Entrotech Life Sciences, Inc. (“Applicant”), by and through its
undersigned counsel, hereby requests that Opposer CareFusion 2200, Inc. (“Opposer’) produce
the following documents and/or tangible things within Opposer’s possession, custody, or control.
Such documents and things, or copies of them, should be made available at the offices of Fish &
Richardson P.C., 12390 El Camino Real, San Diego, California 92130 within 30 days of
Applicant serving this document upon Opposer by way of electronic mail, as agreed by counsel

for the parties.
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Consistent with the Federal Rules of Civil Procedure and the Trademark Rules of
Practice, these requests are continuing in nature. Accordingly, if Opposer later acquires or learns
about other documents or things during this proceeding that are responsive to these requests, then
Opposer must supplement those documents and/or things to Applicant immediately after
acquiring or learning about such documents and/or things.

Applicant hereby incorporates by reference, in their entirety, as if fully set forth herein,
the Instructions, Rules of Construction, and Definitions from Applicant’s First Set of Request for
Production of Documents and Things dated February 13, 2013.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

Request No. 67. All Documents and Things referencing or concerning the “LINUS”

and/or “BLACKBEARD” projects with which Opposer was involved.

Request No. 68. All Documents and Things constituting, referencing, or concerning

Opposer’s communications with Applicant, Entrofoor Medical, LLC (“Entrofoor”), John S.
Foor, M.D. (“Dr. Foor”), and/or Jim McGuire (“Mr. McGuire”) from 2007 through 2011 with
respect to developing medical products with chlorhexidine.

Request No. 69. All Documents and Things constituting, referencing, or concerning

Opposer’s internal communications from 2007 through 2011 with respect to collaborating and/or
partnering with Applicant, Entrofoor, Dr. Foor, and/or Mr. McGuire with respect to developing
medical products with chlorhexidine, including, but not limited, documents and things
referencing or concerning Opposer’s interest in collaborating and/or partnering with Applicant,
Entrofoor, Dr. Foor, Mr. McGuire.

Request No. 70.  All Documents and Things sufficient to describe in-person, telephone,

and web-based meetings between Opposer and Applicant, Entrofoor, Dr. Foor, and/or Mr.



Attorney’s Docket No.: 36883-0003PP1

McGuire with respect to developing medical products with chlorhexidine, including all
information and documents shared at such meetings from 2007 through 2011.

Request No. 71. All Documents and Things Applicant, Entrofoor, Dr. Foor, and/or Mr.

McGuire provided to Opposer with respect to possibly co-developing medical products with
chlorhexidine, including, but not limited to, all research, testing, studies, and prototypes, for each
year from 2007 through 2011, and any documents or things referencing or concerning them,
including any communications or correspondence with a third party about them.

Request No. 72. All Documents and Things referencing or concerning any concerns or

issues Opposer had with respect to partnering and/or collaborating with Applicant, Entrofoor, Dr.
Foor, and/or Mr. McGuire with respect to developing medical products with chlorhexidine for
each year from 2007 through 2011.

Request No. 73. All Documents and Things constituting, referencing, or concerning

any agreements involving or negotiated with Applicant, Entrofoor, Dr. Foor, and/or Mr.
McGuire, including confidentiality agreements, non-disclosure agreements, letters of intent,
development agreements, and term sheets, whether in draft or final form, from 2007 through
2011.

Request No. 74. All Documents and Things sufficient to describe the relationship

between Opposer and Applicant, Entrofoor, Dr. Foor, and/or Mr. McGuire regarding the
chlorhexidine products, including the reasons why the collaboration ended from 2007 to 2011.

Request No. 75. All Documents and Things Opposer, or any entity or person related to

Opposer, filed with the Food and Drug Administration (the “FDA”) with respect to the products

identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
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CHLORASHIELD mark, including, but not limited to, written submissions, requests for
information, and responses to requests for information for each year from 2007 to the present.

Request No. 76. All Documents and Things referencing or concerning Opposer’s

collaboration and/or partnership with Avery Dennison Corporation, including, but not limited to,
its business under the trade name Vancive Medical Technologies, with respect to the products
identified in Opposer’s United States Registration Nos. 44,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark from 2007 to the present, including, but not limited to, all agreements
and communications from 2007 to the present.

Request No. 77. All Documents and Things referencing or concerning any other

company, organization, entity, or person, with which Opposer communicated, solicited,
encouraged, or engaged in any discussions or negotiations about researching, testing, developing,
manufacturing, producing, distributing, marketing, advertising, and/or selling the products
identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark.

Request No. 78. All Documents and Things that support Opposer’s bases for alleging

good faith, bona fide intent to use the CHLORASHIELD mark in United States commerce with
respect to United States Registration Nos. 4,495,083 and 4,488,745 at the time Opposer applied
to register the marks on June 1, 2010.

Request No. 79. All Documents and Things that support Opposer’s basis for filing its

Statement of Use for the CHLORASHIELD mark in United States commerce with respect to
United States Registration No. 4,488,745 on December 11, 2013 and the basis Opposer’s counsel

of record had for signing the declaration in support of same
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Request No. 80. All Documents and Things that support Opposer’s basis for filing its

Statement of Use for the CHLORASHIELD mark in United States commerce with respect to
United States Registration No. 4,495,083 on December 12, 2013 and the basis Opposer’s counsel
of record had for signing the declaration in support of same.

Request No. 81. All Documents and Things constituting, referencing, or concerning all

communications Opposer had internally about adopting the CHLORASHIELD mark for the
products identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745,
including, but not limited to, any communications with Applicant, Entrofoor, Dr. Foor, and/or
Mr. McGuire.

Request No. 82. All Documents and Things constituting, referencing, or concerning all

patents that Opposer, or any entity or person related to Opposer, has filed for the products
identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark, and any other products Opposer may intend to sell under the
CHLORASHIELD mark, including research, memoranda, correspondence, and filings with the
United States Patent and Trademark Office.

Request No. 83. All Documents and Things sufficient to show Opposer’s capabilities

to research, test, develop, manufacture, produce, distribute, market, advertise, and/or sell
identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark exclusively on its own, without collaborating with any other entity or
person.

Request No. 84. All Documents and Things constituting, referencing, or concerning

any research, studies, pilot studies, clinical trials, or testing conducted by Opposer, Avery

Dennison, or any other company, organization, entity, or person, to develop the products
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identified in Opposer’s United States Registration Nos. 4,495,083 and 4,488,745 for Opposer’s
CHLORASHIELD mark.

Request No. 85. All Documents and Things sufficient to describe Opposer’s platform

of brands containing the prefix “CHLOR” or “CHLORA.”

Request No. 86. All Documents and Things sufficient to describe Opposer’s plan to

market any other brands containing the prefix “CHLOR” or “CHLORA” in the future.

Request No. 87. All Documents and Things referencing or concerning Opposer’s

conception, evaluation, development, clearance, selection, adoption, design, first use, and/or
plans for future use of THE CHLORAPREP ADVANTAGE mark, including when the mark was
first adopted, the circumstances relating to its adoption, the individual or group that first selected
the name, and why the name was selected.

Request No. 88. All communications between Opposer and any advertising,

marketing, and/or branding agency referencing or concerning the CHLORASHIELD mark or
any other of Opposer’s brands containing the “CHLOR” or “CHLORA” prefix.

Request No. 89. All Documents and Things constituting, referencing, or concerning

market-research studies for the products sold or intended to be sold under the CHLORASHIELD
mark, for any other of Opposer’s products containing the “CHLOR” or “CHLORA” prefix, and
for any other of Opposer’s chlorhexidine products.

Request No. 90. All Documents and Things constituting, referencing, or concerning

approvals by an Institutional Review Board for the products sold or intended to be sold under the
CHLORASHIELD mark, for any other of Opposer’s products containing the “CHLOR” or

“CHLORA” prefix, and for any other of Opposer’s chlorhexidine products.
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Request No. 91. All Documents and Things sufficient to establish the volume of sales

for the product sold under the CHLORASHIELD mark identified in Registration No. 4,488,745
since it has entered the market.

Request No. 92. All Documents and Things sufficient to establish the volume of sales

for the product sold under the CHLORASHIELD mark identified in Registration No. 4,495,083
since it has entered the market.

Request No. 93. All Documents and Things sufficient to establish the advertising

expenditures for the product sold under the CHLORASHIELD mark identified in Registration
No. 4,488,745 since it has entered the market.

Request No. 94. All Documents and Things sufficient to establish the advertising

expenditures for the products sold or intended to be sold under the CHLORASHIELD mark
identified in Registration No. 4,495,083 since it has entered the market.

Request No. 95. All Documents and Things referencing Registration Nos. or

Application Serial Nos. of all trademarks or service marks, either registered or applied for, in
International Classes 5 or 10 with the United States Patent and Trademark Office of which
Opposer is aware that contain the letter string “CHLOR” or “CHLO.”

Request No. 96. All Documents and Things referencing Registration Nos. or

Application Serial Nos. of all trademarks or service marks, either registered or applied for, with
the United States Patent and Trademark Office that cover products with chlorhexidine of which
Opposer is aware that contain the letter string “CHLOR” or “CHLO.”

Request No. 97. All Documents and Things referencing the descriptive nature of the

CHLORAPREP mark, the CHLORASHIELD mark, or any of Opposer’s marks that contain the

prefix “CHLOR” or “CHLORA.”
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Request No. 98. All Documents and Things referencing or concerning Applicant’s use

and/or application to register its slogan THE CHLORHEXIDINE ADVANTAGE, which is the
subject of United States Application Serial Nos. 85/661,172 and 85/661,170.

Request No. 99. All Documents and Things supporting, tending to support, rebutting,

or tending to rebut Opposer’s contention in Paragraph 12 of its Notice of Opposition that “[t]he
use and registration of the Chloraderm, Chlorabsorb, Chlorabond and Chloradrape trademarks by
the Applicant will cause the purchasing public and those who use or are familiar with Opposer's
goods to assume, erroneously, and to be confused, misled and/or deceived, that the Applicant’s
Chloraderm, Chlorabsorb, Chlorabond and Chloradrape marks and goods are made by or
originate with, are licensed by, endorsed or sponsored by, or are in some other way associated or
connected with Opposer, all to Opposer’s great injury and irreparable damage.” (See Notice of
Opposition § 12.)

Request No. 100. All Documents and Things supporting, tending to support, rebutting,

or tending to rebut Opposer’s contention in Paragraph 13 of Opposer’s Notice of Opposition that
“Applicant’s filing of four (4) variations of the same mark — Chloraderm, Chlorabsorb,
Chlorabond[,] and Chloradrape — for virtually identical goods, evidences a lack of bona fide
intent to use the various marks filed in the applications . . .” (See Notice of Opposition § 13.)

Request No. 101. All Documents and Things supporting, tending to support, rebutting,

or tending to rebut Opposer’s contention in Opposer’s Motion to Compel filed February 24, 2014
that “Applicant, who in December 2011[,] filed four separate applications for three different
types of medical products, all four beginning with the prefix “chlora” and covering specific types
of FDA regulated medical products, (1) has no ongoing business in manufacturing and selling

such medical products; 2) it filed the four applications when it did not have three separate
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medical products under development; and 3) that Applicant has done nothing to develop three
different medical products to be sold under four different chlora-formative marks since it ended
its business relationship with Opposer in the summer of 2011.” (See Opposer’s Motion to
Compel.)

Request No. 102. All Documents and Things Opposer identifies in, or relies upon in

preparing, its responses to Applicant’s Second Set of Interrogatories to Opposer, which
accompany Applicant’s Second Set of Requests for Production of Documents and Things to

Opposer.

Dated: September 16, 2014 FISH & RICHARDSON P.C.

By: ,
Lisa M. Martens
Erin M. Hickey

Attorneys for Applicant
ENTROTECH LIFE SCIENCES, INC.



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of APPLICANT’S SECOND
SET OF REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS TO
OPPOSER has been served by electronic mail upon Opposer’s attorney of record in this
proceeding on this 16th day of September 2014 at the following electronic addresses:

Joseph R. Dreitler, Esq.

Mary R. True, Esq.

Dreitler True, LLC
jdreitler@ustrademarklawyer.com
mtrue@ustrademarklawyer.com

O M. Uy Heon
g

Erin M. Hickey
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the matter of application Serial Nos.:

85/499,349 for the mail®RHLORADERM
85/499,345 for the matRHLORABSORB
85/499,337 for the mail®HLORABOND
85/499,332 for the matRHLORADRAPE

Filed on December 19, 2011
Published in th©fficial Gazetteon May 29, 2012

CAREFUSION 2200, INC.,
Opposer

V. Combined Opposition
Proceeding No. 91-206,212

ENTROTECH LIFE SCIENCES, INC,,

Applicant

DECLARATION OF ERIN M. HICKEY, ESQ.

Pursuant to 28 U.S.C. § 1746, Erin M. Hickey declares as follows:

1. | amaPrincipal with Fish & Richardson P.C., counsel for Applicant Entrotech
Life Sciences, Inc. (“Applicant”), with respect to this Opposition proceeding. | have personal
knowledge of the matters below.

2. Counsel for the parties have attempted in good faith to resolve the discovery
issues identified in Applicant’s Motion to Compel Discovery et al. filed herewith.

3. On November 12, 2014, | sent a letizcounsel for Opposer CareFusion 2200,

Inc. (“Opposer”), identifying Opposer’s discovery deficiencies relating @pposer’s objections

Combined Opposition Proceeding No. 91-206,212
Declaration of Erin M. Hickey, Esq.
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and designations tApplicant’s 30(b)(6) Notice of Deposition and objections and responses to its
Second Set of Requests for Production of Documents and Things, and requesting (in an e-mail
attaching that letter) to meet and confer about the issues raised in my letter either Friday,
November 14, 2014 or Monday, November 17, 2014. A true and correct copy of the e-mail with
the letter is attached heretoAggpendix 1.

4, On November 14, 2014, | sent ametl to Opposer’s counsel, addressing
Opposer’s improper objections to the number of interrogatories propounded by Applicant. A
true and correct copy of the e-mail is attached herefppendix 2.

5. On November 17, 2014, only 45 minutes before our scheduled meet and confer
about these discovery deficiencies, | received a letter @pposer’s counsel in response to my
November 12, 2014 letter, maintaini@gyposer’s refusal to produce information regarding many
of the categories of information addressed in my November 12, 2014 letter. A true and correct
copy of that e-mail, with the response letter attached, is attached hefgioeadix 4.

6. On November 17, 2014, I spoke with Opposer’s counsel in an attempt to resolve
the issues identified in the November 12, 2014 |étteinfortunately, the parties were unable to

resolve the issues and Applicant was forced to file its Motion to Compel.

*kkkk

! Duringthe parties’ meet and confer on November 17, 2014, Opposer’s counsel claimed that she had not

received my e-mail of November 14, 2014, due to technological isdtleker firm’s e-mail servers. |

re-sent the e-mail shortly after the meet and confer on November 17, 2014, and a true and correct copy of
that e-mail is attached heretoAggpendix 3.

2 0n November 19, 2014, | sent a follow-up eHno Opposer’s counsel to confirm my understanding of
the issues addressed during the meet and confer. A true and correct copy of that e-nchié s ladtato
asAppendix 5. Her e-mail response sent to me dated November 21, 2014 is attached h&pgiendix
6.

Combined Opposition Proceeding No. 91-206,212
Declaration of Erin M. Hickey
2
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| declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on November 21, 2014

Erin M. Hickey

Combined Opposition Proceeding No. 91-206,212
Declaration of Erin M. Hickey
3
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Elizabeth Brenckman

From:
Sent:
To:

Cc:
Subject:

Attachments:

Hi Mary,

Erin Hickey

Wednesday, November 12, 2014 4:15 PM

Mary True (mtrue@ustrademarklawyer.com)

Elizabeth Brenckman; Nancy Ly

Your Client's Deficient Discovery Responses & Deficient Designations to our Notice of
Deposition under Rule 30(b)(6)

11346862.pdf

Attached is our letter detailing the deficiencies in your client’s objections and designations to the topics included in our
Notice of Deposition under Rule 30(b)(6) and in its objections and responses to our Second Set of Requests for
Production of Documents and Things. Please e-mail me as soon as possible to schedule a meet and confer about these
issues. I’'m available Friday and next Monday. As | explained in this letter, we’ll be addressing your client’s blanket,
general objections to our Second Set of Interrogatories separately.

Thanks,
Erin

Erin M. Hickey | Principal

S 12390 El Camino Real

F I H #® San Diego, CA 92130

FiSH & WEEECM Direct Dial: 858-678-4327
Fax: 858-678-5099



FISH.

FISH & RICHARDSON
Fish & Richardson P.C.

12390 El Camino Real
San Diego, CA 92130

858 678 5070 main
858 678 5099 fax

BY E-MAIL ONLY

Erin M. Hickey
Principal
November 12, 2014 Hickey@fr.com
858 678 4327 direct

Mary R. True, Esq.
Dreitler True, LLC
mtrue@ustrademarklawyer.com

Re: CareFusion 2200, Inc. v. Entrotech Life Sciences, Inc.

(1) Notice of Invalid Objections & Deficient Designations toApplicant’s
Topics for Examination Annexed to Its Notice of Deposition of Opposer
under Rule 30(b)(6) of the Federal Rules of Civil Procedure;

(2) Notice of Invalid Objections & Deficient Responses to Applicant’s Second
Set of Requests for Production of Documents and Things & Lack of
Production; and

(3) Renewed Notice of Overdue Privilege Log
Dear Mary:

We have reviewed your client’s objections and designations to the Topics for Examination
annexed to our Notice of Deposition of your client under Rule 30(b)(6) of the Federal Rules of
Civil Procedure, its objections and responses to the Second Set of Requests for Production of
Documents and Things propounded by digne, as well as your client’s blanket, general
objections to the Second Set of Interrogatories propounded by our client. In this letter, we
addressour client’s invalid objections and deficient designations to the Topics for Examination
and its invalidobjections and deficient responses to our client’s Second Set of Requests for
Production of Documents and Things. We will be handling your blanket, general objections to
our client’s Second Set of Interrogatories separately and in due course.

Your client’s boilerplate objections, deficient designations, and evasive responses represent a
clear, bad-faith effort to evade its obligations during discovery. (And, most likely, also
represergdan attempt to override the Board’s October 7, 2014 ruling regarding discovery in this
proceeding, by forcing our client to move to compel your designations, responses, and
documents, which very well could have resulted (and may still) in the Board suspending all
deadlines in the proceeding, including the close of discovery, and re-setting them at a later date.)
Moreover, you misrepresented your intent to us. In your e-mail to me dated October 6, 2014,
you advisedhat we were “on the same page” such that, by extending your client’s time in which

to respond to our client’s second set of written discovery and Topics for Examination by 30 days,

fr.com
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FISH.

FISH & RICHARDSON

Mary R. True, Esq.
Dreitler True, LLC
November 12, 2014

you would be providing us with substantive designations, responses, and responsive documents,
and not just objectionsYet, when we received your client’s objections, designations, and

responses, you mostly did just the opposili&ely because the Board had just refused to extend

the close of discovery, and you could no longer take advantage of the extended deadline we had
grantedto your client for responding our client’s written discovery and Topics for

Examination, which was contingent upon the Board extending the close of discovery, as we had
requested.

To avoid any doubt, we have reproduced each of the problematic topics frohemtls Topics

of Examination anthe problematic requests from our client’s Second Set of Requests for

Production of Documents and Things and grouped them according to the overall category within
which they fall, for easy referenée.

TOPICS FOR EXAMINATION

Of the 40 topics we included, you objected and/or gave problematic designations to 23 of them.

1. Your Client’s Objections Based Solely on the Disclosure of Confidential, Proprietary,
Trade Secret, or Other Competitively Sensitive Information

TOPIC FOR EXAMINATION NO. 14 : Any business plan, marketing plan, or
strategic plan regarding Opposer’s Goods offered and/or sold in connection with
Opposer’s Marks, including, but not limited to, Opposer’s plan or intent to expand or
increase the types of goods Opposer offers for sale under Opposer’s Marks.

TOPIC FOR EXAMINATION NO. 15 : The purchasers or consumers of Opposer’s
Goods offered and/or sold in connection with Opposer’s Marks, including, but not limited
to, Opposer’s method of identifying and soliciting business from such purchasers or
consumers and any marketing plans or proposals relating to.same

Your client objected to Topic Nos. 14 & 15 to the extent our questions would involve the
disclosure of confidential, proprietary, trade secret, or other competitively sensitive information.

1 To be clear, Opposer has objected to many of these listed topics and requestsatsty
broad and unduly burdensome,” but never explained how those topics or requests are overly broad or
unduly burdensome with any specificity, as requir8de, generallyRule 34(b)(2)(C) of the Federal
Rules of Civil Procedure; Section 406.04 of the Trademark Rules of Practice. Applicant sdimits
each of these listed topics and requests are properly and narrowly limited, and resegiggatsliscuss
the same with Opposer’s counsel during the requested meet and confer about the issues raised in this
letter.
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FISH & RICHARDSON

Mary R. True, Esq.
Dreitler True, LLC
November 12, 2014

That objection is baseless here, given that we have a Protective Order in place, which is designed
to safeguard this type of informatioeee.g., Triforest Enters., Inc. v. Nalge Nunc Int’l Corp.,

Opp. No. 91-165,809, 2008 WL 885892, at *2 (T.T.A.B. Jan. 31, 2008) (holding that an

objection based on confidentiality is improper when a protective order is already in place).

Moreover, your client propounded nearly identical discovery on our eliramely,

Interrogatory No. 15 from its First Set of Interrogatories, which asked‘{igdentify and

describe in detail Applicant’s customers and/or target market(s) for the goods and/or services it

offers or intends to offernder each of Applicant’s Marks,” its Request for Production No. 19

from its First Request for Production of Documents and Things, which asked us to produce
“[c]opies of marketing plans for each product that Applicant intends to sell under each of
Applicant’s Marks,” and its Amended Request for Production No. 1, which asked us to produce
“[a]ll documents relating to business plans, proposals and any other efforts to sell or offer to sell
products under Applicant’s Marks” — and we did not withhold any responses or documents based
on the “disclosure of confidential, proprietary, trade secret, or other competitively sensitive

informatiori’ nor did we instruct Dr. Foor or Mr. Gotro not to answer any questions during their
depositions based on such an objection, to the extent you asked them any questions about these
topics. Rather, we designated our responses, documents, and transcripts of these depositions, as
appropriate and according to the Protective Order we have in place.

Therefore, to the extent you have asserted this objection to justify failing to designate a witness
who would be more knowledgeable about Topic Nos. 14 & 15 than Mr. Criedenberg and/or if
you anticipate instructing Mr. Creidenberg not to answer questions about these topics or not
preparing Mr. Criedenberg about these topics for the deposition, that would be improper and
problematic. Please confirm immediately that Mr. Creidenberg is the individual most
knowledgeable about these topics and that you will not be instructing him not to answer and will
be preparing him about these topics, in full. Of course, you may request to designate the
transcript of the deposition of your client with the appropriate confidentiality designation at the
appropriate time.

2. Your Client’s Improper & Deficient Designations for a Total of Eight Topics &
Objection Regarding Relevance for Topic Nos. 2 & 12

TOPIC FOR EXAMINATION NO. 2 : Opposer’s corporate structure.

Your client responded by objecting to this topic‘agerly broad and not reasonably calculated
to lead to the dtovery of admissible evidence” and by identifying Mr. Creidenberg'to

generally address topics regarding Opposer’s corporate structure of which he has knowledge.”
(emphasis added).
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TOPIC FOR EXAMINATION NO. 12 : Consumer attitudes or perceptions of Opposer
and/or Opposer’s Goods offered and/or sold in connection with Opposer’s Marks.

Your client responded by objecting to this tofas overly broad and not reasonably calculated

to lead to the discovery of admissible evidence, or to evidence that is relevant to the issues raised
in this Opposition” and by identifying Mr. Creidenbergas a persowho may have personal

knowledge as to this topi€.(emphasis added).

TOPIC FOR EXAMINATION NO. 19 : The conception, development, consideration,
design, selection, adoption, and first use of Opposer’s Marks, including discussions with
advertising, marketing, and/or branding agencies

Your client responded hgentifying Mr. Creidenber¢jas a persowho may have some
historical knowledge regarding thistopic.” (emphasis added).

TOPIC FOR EXAMINATION NO. 29 : Any objection of any kind that any third party
has made relating to Opposer’s use of Opposer’s Marks.

Your client respondely objecting to this topic to the extent it is seeking information that is
subject to the attorney-client privilege and by identifying Mr. Creidentes@ persowho may
have personal knowledge on this issué&.(emphasis added).

TOPIC FOR EXAMINATION NO. 31 : Likely or possible confusion between
Opposer’s Marks and Applicant’s Marks.

Your client respondebly objecting to this topic to the extent it is seeking information that is
subject to the attorney-client privilege and by identifying Mr. Creidentes@ persowho may
have personal knowledge on this issué&.(emphasis added).

TOPIC FOR EXAMINATION NO. 33 : Opposer’s awareness of Applicant and
Applicant’s Marks.

Your client respondely objecting to this topic to the extent it is seeking information that is
subject to the attorney-client privilege and by identifying Mr. Creidentesa persowho may
have personal knowledge on this issué&.(emphasis added).

TOPIC FOR EXAMINATION NO. 36 : Opposer’s responses to Applicant’s First and
Second Set of Interrogatories
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Your client respondelly objecting to this topic to the extent it is seeking information that is
subject to the attorney-client privilege and by identifying Mr. Creidentes@ persowho may
have personal knowledge on this issué.

TOPIC FOR EXAMINATION NO. 37 : Opposer’s documents produced in response to
Applicant’s First and Second Set of Requests for Production of Documents and Things

Your client respondely objecting to this topic to the extent it is seeking information that is
subject to the attorney-client privilege and by identifying Mr. Creidentes@ persowho may
have personal knowledge on this issué.

Improper and Deficient Designations for Each of These Topics

The way in which you have designated Mr. Creidenberg to testify on behalf of Opposer about
Topic Nos. 2, 12, 19, 29, 31, 33, 36 & 37 is improper and deficient. As you are aware, an
individual designated to testify at a deposition under Rule 30(b)(6) of the Federal Rules of Civil
Procedure testifies on behalf of the organizati®eeT.B.M.P. § 404.06(b) (“The deponent at a

Fed. R. Civ. P. 30(b)(6) deposition is the organization, and the organization speaks through the
representativeppearing at the deposition.”). Moreover, the representative must testify as to the
information known or reasonably made availabléhe organization. 1d.(emphasis added). As

a result, the organization is obligated to prepare the deponent so that the deponent can give
complete, knowledgeable, and binding answers to matters known to the organilzhtidhe
deponent may become knowledgeable about tdyiesviewing the organization’s records. Id.;
seealso City Nat’l Bank v. OPGI Mgmt. GP Inc./Gestion OPGI Inc106 U.S.P.Q.2d 1668, 1672
n.4 (T.T.A.B. 2013) (“Rule 30(b)(6) anticipates that a party’s designated witness will not

necessarily have personal knowledge of all matters but will nonetheless offer testimony
regarding information that the ‘party’ should be able to provide.”). As you also are well aware,
“[t]he production of an unprepared witness is tantamount to a failure to appear” and the party

may be subject to a motion to compel and/or subject to sanctibns.

Objection Regarding Relevance for Topic Nos. 2 & 12

Your client’s objection regarding relevance with respect to Topic Nos. 2 & 12 is also improper.
As you are aware, Section 405.02 of the Trademark Trial and Appeal Board’s Manual of

Procedure incorporates Rule 26(b)(1) of the Federal Rules of Civil Procedure such that any non-
privileged information that is relevant to a clabmdefenseof any party is discoverable.

First, your client’s corporate structure is relevant to this proceeding, given that: (1) you once

sought to amend the Notice of Opposition to include CareFusion 213 LLC, one of its alleged
subsidiarieswhich you claimed had a “relationship” with a company “related” to our client,

thereby confirming that its corporate structure relevant; and (2) your client recently announced
that it will be acquired in a “$12.2 Billion takeover by Becton Dickinson Cawhich is also
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relevant to this proceeding, given that that company may be controlling the goods sold under the
CHLORAPREP and CHLORASHIELD marks in the near futuseeOpposer’s Request for
Reconsideration dated October 17, 2014.

Second, how consumers view your client and the goods it allegedly sells under its
CHLORAPREP and CHLORASHIELD marks, which it has asserted against our client in this
proceedingis directly relevant to the following non-exhaustive list of issues: (1) the strength of
those marks, which you claimedffamous” in the United States in paragraph 6 of its Amended
Notice of Opposition; (2) the quality of the goods its sells under those marks, which you claim
to be “high quality” in paragraph 10 of the Amended Notice of Opposition; (3) the “enviable
reputation” of your client with respect to its CHLORAPREP and CHLORASHIELD marks and
the goods allegedly sold under them, as you claim in paragraph 10 of the Amended Notice of
Opposition; and (4) the “widespread public recognition” and “great value” of CHLORAPREP

and CHLORASHIELD marks and the goods allegedly sold under them, which you claim in
paragraph 11 of the Amended Notice of Opposition.

Accordingly, please confirm immediately that you will be preparing Mr. Criedenberg about each
of these topics fully or designate a witness who is most knowledgeable to testify on behalf of
your client, the Opposer in this proceeding, about them.

3. Your Client’s Unspecified Objection & Misleading Response

TOPIC FOR EXAMINATION NO. 25 : Opposer’s current and intended platform of
brands incorporating the prefix “CHLOR” or “CHLORA.”

Your client responded with the followingObjection. Opposer states that it does not have a
platform of brands containing the pref@HLOR][.]’” Subject to and without waiving any
objections, Opposer identifies Jan Creidenberg.

Whatever objection you have here, you have not clearly specified what it is, making it invalid
and deficient.To the extent your client’s objection is that “it does not have a platform of brands
containing the prefixCHLOR,” that objection is also invalid, deficient, and misleading, given
that your client currently claims to have two brands incorporating@Gr.OR” prefix —
CHLORAPREP and CHLORASHIELD which could constitute a “platform,” and your client

could intend to launch more braneh either the “CHLOR” or “CHLORA” prefix in the

future. This information is directly relevant, among other issuebe tarength of your client’s
marks that it has asrted against our client’s applications in this proceeding — in particular,
whether your client is developing a family of such marks and how likely it istinatient’s
proposed marks would be confused with them as a result.
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Therefore, to the extent you have asserted this objection to justify failing to designate a witness
who would be more knowledgeable about Topic No. 25 than Mr. Criedenberg and/or if you
anticipate instructing Mr. Creidenberg not to answer questions about this topic or not preparing
Mr. Criedenberg about this topic for the deposition, that would be improper and problematic.
Please confirm immediately that Mr. Creidenberg is the individual most knowledgeable about
these topics and that you will not be instructing him not to answer and will be preparing him
about this topic, in full.

4. Your Client’s Objections Based Primarily on Relevance
(a) Opposer’s Business & Its History

TOPIC FOR EXAMINATION NO. 1 : Opposer’s business and its history, including
Opposer’s predecessors in interest.

Your client responded by objecting to this topic¢‘agerly broad and not reasonably calculated

to lead to the dtovery of admissible evidence” and by identifying Mr. Creidenbergd‘to address

this topic on behalf of the CareFusion business unit responsible for the products sold by Opposer
under Opposer’s Marks.” This designation is deficient in that we will be seeking testimony

about your dknt’s takeover by Becton Dickinson Co., ascifates to your client’s goods

allegedly sold under its CHLORAPREP and CHLORASHIELD marks, and the its intent (or the
intent of Becton Dickinson Co.) for such goods in the future. Therefore, please confirm
immediately that Mr. Creidenberg is the individual most knowledgeable about this topic and that
you will not be instructing him not to answer and will be preparing him about this topic, as
specified here.

(b) Your Client’s Collaboration Efforts with Third Parties Involving the Goods
Allegedly Sold Under Its CHLORAPREP and CHLORASHIELD Marks

TOPIC FOR EXAMINATION NO. 4 : Opposer’s relationship, collaboration,

business, and/or partnership with Avery Dennison Corporation, including, but not limited
to, its business under the trade name Vancive Medical Technologies, with respect to
Opposer’s Goods offered and/or sold in connection with Opposer’s CHLORASHIELD

Marks and any other products Opposer offers, sells, or intends to sell with chlorhexidine

TOPIC FOR EXAMINATION NO. 7 : The research, testing, development,
manufacture, production, distribution, marketing, advertising, and/or sale of Opposer’s
Goods under Opposer’s Marks, including, but not limited to, any and all pilot studies

and/or clinical trials and any and all approvals by an Institutional Review Board, by
Opposer, Avery Dennison Corporation, or any other company, organization, entity, or
person.




FISH.

FISH & RICHARDSON

Mary R. True, Esq.
Dreitler True, LLC
November 12, 2014

TOPIC FOR EXAMINATION NO. 40 : All companies, organizations, entities, or
people that Opposer communicated with, solicited, encouraged, or engaged in any
discussions or negotiations about researching, testing, developing, manufacturing,
producing, distributing, marketing, advertising, and/or selling Opposer’s Goods offered
and/or sold in connection with Opposer’s CHLORASHIELD Marks.

Your client objects to these topics on the ground that they are not reasonably calculated to lead to
the discovery of admissible evidence, or to evidence that is relevant to the issues raised in this
proceeding and, with respect to Topic Nos. 7 & 40, also to the extenipthisecks “disclosure

of confidential, proprietary, trade secret, or other competitively sensitive infornat\aiither

objection is valid.

Your client’s collaboration efforts with third partiesparticularly Avery Dennison Corporation,

with whom your client seems to have partnered with to allegedly develop and/or market the
goods allegedly sold under its CHLORASHIELD marki® research, test, develop,

manufacture, produce, distribute, market, advertise, and sell the goods allegedly sold under you
client’s CHLORASHIELD marks, which it has asserted against our client’s applications, and the
research and testing that your client, or any other entity, conducted to develop the goods
allegedly sold under its registrations for its CHLORASHIELD products is relevant to the
following non-exhaustive list of issues: (1) thdidity of your client’s registrations for its
CHLORASHIELD mark; (2) how likely that mark is t@ confused with our client’s marks,
depending on how the goods allegedly sold under the CHLORASHIELD marks are developed,
manufactured, produced, distributed, advertised, and sold, as compared to how our client’s goods

to be sold under its marks will be; and (3) your client’s bad faith intent in filing this proceeding;

and (4) defending agaitany allegation your client may make about our client’s bad-faith intent

in filing its applications. Moreover, the objection to Topic Nos. 7 & 40 based on disclosure of
confidential, proprietary, trade secret, or commercially sensitive informatagniis baseless

here, given that we have a Protective Order in place, which is designed to safeguard this type of
information. See, e.qgTriforest Enters., Ing 2008 WL 885892, at *2 (holding that an objection
based on confidentiality is improper when a protective order is already in place).

Accordingly, please confirm immediately that you will be preparing Mr. Criedenberg about each
of these topics fully or designate a witness who is most knowledgeable to testify on behalf of
your client, the Opposer in this proceeding, about them.

(c) Your Client’s Enforcement Efforts & Its Customers’ Perceptions of Its Goods Sold
Under Its CHLORAPREP and CHLORASHIELD Marks

TOPIC FOR EXAMINATION NO. 28 : Prior or current disputes, including, but not
limited to, litigation, arbitration, mediation, threats to use, and U.S. Patent and
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Trademark Office proceedings that relate, in any way, to Opposer’s Marks, including,
but not limited to, Medi-Flex, Inc. v. &&Pak Prods., Inc., 422 F. Supp.2d 1242 (D.
Kansas 2006)

Your client objects to this topic &sverly broad and not reasonably calculated to lead to the
discovery of admissible evidence, or to evidence that is relevant to the issues raised in this
Opposition.” That objection, however, is invalid. Your client’s enforcement efforts, or lack
thereof regarding the marks it has asserted against our client’s applications is relevant to the
strength of those marks, which you have alleged in the Amended Notice of OppdSémre.g.,
Lifetech Resources, LLC v. Myskin, [Mdo. 91200084, 2013 WL 3168078, *3 (T.T.A.B. Apr.
10, 2013)see also Cornelius v. CONRAILG9 F.R.D. 250, 251-25A.D.N.Y. 1996) (evidence
of prior claims and lawsuits is relevant and discoverable). Accordingly, please confirm
immediately that you will be preparing Mr. Criedenberg about this topic fully or designate a
witness who is most knowledgeable to testify on behalf of your client, the Opposer in this
proceeding, about it.

TOPIC FOR EXAMINATION NO. 13 : The satisfaction, dissatisfaction, and/or
complaints from consumers or the trade with respect to Opposer’s Goods offered and/or
sold in connection with Opposer’s Marks.

Your client objects to this topic &everly broad and not reasonably calculated to lead to the
discovery of admissible evidence, or to evidence that is relevant to the issues raised in this
Opposition” This objection, however, also lacks merit. As we already have explained, how
consumers view your client and the goods it allegedly sells under its CHLORAPREP and
CHLORASHIELD marks, which it has asserted against our client in this proceeding, is directly
relevant to the following non-exhaustive list of issues: (1) the strength of those marks, which you
claim are “famous” in the United States in paragraph 6 of its Amended Notice of Opposition; (2)

the quality of the goods its sells under those marks, which you claim to be “high quality” in

paragraph 10 of the Amended Notice of Opposijt{Bhthe “enviable reputation” of your client

with respect to its CHLORAPREP and CHLORASHIELD marks and the goods allegedly sold
under them, as you claim in paragraph 10 of the Amended Notice of Opposition; and (4) the
“widespread public recognition” and “great value” of CHLORAPREP and CHLORASHIELD

marks and the goods allegedly sold under them, which you claim in paragraph 11 of the
Amended Notice of Opposition.

Therefore, please confirm immediately that you will be preparing Mr. Criedenberg about this
topic fully or designate a witness who is most knowledgeable to testify on behalf of your client,
the Opposer in this proceeding, about it.

(d) Your Client’s Slogan THE CHLORAPREP ADVANTAGE
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TOPIC FOR EXAMINATION NO. 20 _: The conception, development, consideration,
design, selection, adoption, and first use of the slogan THE CHLORAPREP
ADVANTAGE in connection with Opposer’s products.

TOPIC FOR EXAMINATION NO. 21 : When Opposer first became aware of
Applicant’s use and/or application to register its slogan THE CHLORHEXIDINE
ADVANTAGE, which is the subject of United States Application Serial Nos. 85/661,172
and 85/661,170

TOPIC FOR EXAMINATION NO. 22 : Alternatives considered when selecting
Opposer’s Marks, as well as the slogan THE CHLORAPREP ADVANTAGE, and the
reasons for adopting Opposer’s Marks over such alternatives.

Your client objected to these discovery request®asrly broad and not reasonably calculated

to lead to the discovery of admissible evidence, or to evidence that is relevant to the issues raised
in this Opposition.” This objection is invalid. Your client’s use of the slogan THE

CHLORAPREP ADVANTAGE in connection with the products covered by its CHLORAPREP
registrations anglour client’s knowledge about our client’s pending applications to register the
sloganTHE CHLORHEXIDINE ADVANTAGE are relevant to your client’s bad-faith activity

as well as its extended use of its CHLORAPREP mark, which it has asserted against our client’s
applications in this proceedingeel .B.M.P. § 402.01 (“A party may take discovery not only as

to matters specifically raised in the pleadings, but also as to any matter which might serve as the
basis for an additional clairdefense, or counterclaim.”). Therefore, please confirm

immediately that you will be preparing Mr. Criedenberg about these topics fully or designate a
witness who is most knowledgeable to testify on behalf of your client, the Opposer in this
proceeding, about them.

(e) Your Client’s Trademark & Patent Filings for the Products Covered by Its
CHLORAPREP and CHLORASHIELD Registrations

TOPIC FOR EXAMINATION NO. 39 : Filings, both trademark and patent, with
respect to Opposer’s Goods offered and/or sold in connection with Opposer’s

CHLORASHIELD Marks

Other than attorney-client privileg@pposer objects on the grounds that this topic is “overly
broad and not reasonably calculated to lead to the discovery of admissible evidence, or to
evidence that is relevant to the issues raised in this Opposition” as well as to the extent this topic
seeks “disclosure of confidential, proprietary, trade secret, or other competitively sensitive
information?”’

10
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First, your client’s registrations for its CHLORASHIELD marks, as well as the prosecution

history of each of them, are directly relevant to this proceeding, given that you have asserted
them against our client’s applications and their validity is just as relevant as the validity of our

client’s applications. Se€T.B.M.P. § 402.01 (“A party may take discovery not only as to matters
specifically raised in the pleadings, but also as to any matter which might serve as the basis for
an additional claimdefense, or counterclaim.”). Moreover, your objection based on attorney-
client privilege with respect to at least the declarations made in support of the two applications
and Statements of Use for your client’s CHLORASHIELD registrations is also invalid. Indeed,

that privilege was waived as a result of your partner, Mr. Dreitler, executing not only the
declarations in support of your client’s alleged bona fideintent to use the marks at the time of

filing the applications for its CHLORASHIELD mark, but also the declarations supporting the
Statements of Use in connection with those applications, which is explained in greater detail on
page 18 of this letterSecond, your client’s patent filings for its products covered by its
CHLORASHIELD registrations are also relevant to following non-exhaustive list of issues: (1)
the quality and specific chemicals and/or ingredients of the goods sold under those marks; and
(2) your client’s bad-faith activity.

Therefore, please confirm immediately that you will be preparing Mr. Criedenberg about this
topic fully or designate a witness who is most knowledgeable to testify on behalf of your client,
the Opposer in this proceeding, about it.

() Your Client’s Filings with the FDA for the Products Covered by Its
CHLORASHIELD Registrations

TOPIC FOR EXAMINATION NO. 38 : Filings with the Food and Drug
Administration (the “FDA”) with respect to Opposer’s Goods offered and/or sold in
connection with Opposer’s CHLORASHIELD Marks.

Your client objects to this topic on grounds thédtagerly broad and not reasonably calculated to

lead to the discovery of admissible evidence, or to evidence that is relevant to the issues raised in
this Opposition” as well as to the extent this topic seeks‘disclosure of confidential, proprietary,

trade secret, or other competitively sensitive informatiddeither objection is valid.

Your client’s filings with the FDA for its products covered by its CHLORASHIELD

registrations are directly relevant to the following non-exhaustive list of issues: (1) the validity of
the registrations for the CHLORASHIELD marks; (2) the quality and specific chemicals and/or
ingredients of thgoods sold under those marks; and (3) your client’s bad-faith activity.

Moreover, your client has expressly acknowledged that any documents filed with the FDA are
relevant to the claims and defenses of this case. Indeed, in your letter dated August 26, 2013,
regarding our client’s objection to Opposer’s Interrogatory No. 7 requesting “all documents filed

with FDA for each product that Applicant intends to sell” and Opposer’s Interrogatory No. 20

11
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regarding any product sold by Applicant under Applicant’s Mark “for which FDA approval has

been requested or obtained,” you stated that documents filed with the FDA “are relevant to the

claims and defenses of this case” and that the sale of the goods, for which FDA approval was
requested, isentral to this controversy[.]” The same logic applies to the goods sold under your
client’s CHLORASHIELD registrations and the validity of those registrations. As a result, even

if this request was somehow irrelevant, which it is not, Opposer has waived its right to object,
given that it propounded discovery that is essentially ident8ag, e.gSentrol, Inc. v. Sentex

Systems, Inc231 U.S.P.Q. 666, 1986 WL 83726, at *2 (T.T.A.B. May9B6) (“Inasmuch as

the parties have served identical discovery requests on each other, they are constrained to answer
each and every one of the discovery requests in a complete fashion.”) (internal citations omitted).

Therefore, please confirm immediately that you will be preparing Mr. Criedenberg about this
topic fully or designate a witness who is most knowledgeable to testify on behalf of your client,
the Opposer in this proceeding, about it.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

Of the 34 requests we propounded, you objected and/or provided deficient responses to 16 of
them.

1. Your Client’s “LINUS” and/or “BLACKBEARD Projects
REQUEST FOR PRODUCTION NO. 67 All Documents and Things referencing or

concerning the “LINUS” and/or “BLACKBEARD” projects with which Opposer was
involved.

Your client objected to this request as “overly broad and unduly burdensoii® well as to the
extent it seeks information “not relevant to a claim or reasonably calculated to lead to the

discovery of admissible evidence” and to the extent it seeks disclosure of confidential,
proprietary, trade secret, or other competitively sensitive information. And, your client
responded that “responsive documents relating to the limited aspects of the LINUS and/or
BLACKBEARD projects in which Applicant participated have been prodtic&tis response,
however, is deficient and we are entitled to documents referencing either project with which
Opposer was involved, as they relate to the goods covered by Opposer’s CHLORAPREP and
CHLORASHIELD registrations.

2. Your Client’s Collaboration Efforts with Third Parties Involving the Goods
Allegedly Sold Under Its CHLORASHIELD Marks

REQUEST FOR PRODUCTION NO. 76 All Documents and Things referencing or
concerning Opposer’s collaboration and/or partnership with Avery Dennison

12
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Corporation, including, but not limited to, its business under the trade name Vancive
Medical Technologies, with respect to the products iffedtin Opposer’s United States
Registration Nos. 4[],495,083 and 4,488,745 for Opposer’s CHLORASHIELD mark from
2007 to the present, including, but not limited to, all agreements and communications
from 2007 to the present

REQUEST FOR PRODUCTION NO. 77 All Documents and Things referencing or
concerning any other company, organization, entity, or person, with which Opposer
communicated, solicited, encouraged, or engaged in any discussions or negotiations
about researching, testing, developing, manufacturing, producing, distributing,

marketing, advertising, and/or selling the products identified in Opposer’s United States
Registration Nos. 4,495,083 and 4,488,745 for Opposer’s CHLORASHIELD mark.

REQUEST FOR PRODUCTION NO. 83 All Documents and Things sufficient to
show Opposer’s capabilities to research, test, develop, manufacture, produce, distribute,
market, advertise, and/or sell [the products] identified in Opposer’s United States
Registration Nos. 4,495,083 and 4,488,745 for Opposer’s CHLORASHIELD mark
exclusively on its own, without collaborating with any other entity or person

REQUEST FOR PRODUCTION NO. 84 All Documents and Things constituting,
referencing, or concerning any research, studies, pilot studies, clinical trials, or testing
conducted by Opposer, Avery Dennison, or any other company, organization, entity, or
person, to develop the products identified in Opposer’s United States Registration Nos.
4,495,083 and 4,488,745 for Opposer’s CHLORASHIELD mark.

Your client objected to &juest Nos. 76, 77, 83 & 84 on grounds they are “overly broad and
unduly burdensome” and because they seek information “not relevant to a claim or reasonably
calculated to lead to the discovery of admissible evidence” and to the extent they seek
“disclosure of confidential, proprietary, trade secret, or other competitively sensitive
information.” These objections are not valid.

Each of these requests is well within the scope of discovery, given that your client has asserted
its registrations of its CHLORASHIELD mark against our client’s applications in this proceeding

and the validity of those registrations is just as relevatiteaslidity of our client’s

applications. Section 402.01 of the Trademark and Appeal Board’s Manual of Procedure allows

each party to take discovery as to matters raised in the pleadingsclient’s collaboration

efforts with third parties- particularly Avery Dennison Corporation, with whom your client

seems to have partnered with to allegedly develop and/or market the goods allegedly sold under
its CHLORASHIELD marks- to research, test, develop, manufacture, produce, distribute,

market, advertiseynd sell the goods allegedly sold under your client’s CHLORASHIELD

marks, which it has asserted against our client’s applications, and the research and testing that

13
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your client, or any other entity, conducted to develop the goods allegedly sold under its
registrations for its CHLORASHIELD products is relevant to the following non-exhaustive list
of issues: (1) the validity of your client’s registrations for its CHLORASHIELD mark; (2) how

likely that mark is to be confused with our client’s marks, depending on how the goods allegedly

sold under the CHLORASHIELD marks are developed, manufactured, produced, distributed,
advertised, and sold, as compared to how our client’s goods to be sold under its marks will be;

(3) your client’s bad faith intent in filing this proceeding; (4) the quality of the goods allegedly
sold under the CHLORASHIELD registrations; gl defending against any allegation your

client may make about our client’s bad-faith intent in filing its applications. Moreover, the

objection to these requests based on disclosure of confidential, proprietary, trade secret, or
commercially sensitive information is again baseless here, given that we have a Protective Order
in place, which is designed to safeguard this type of informatee, e.g.Triforest Enters.,

Inc., 2008 WL 885892, at *2 (holding that an objection based on confidentiality is improper
when a protective order is already in place). Therefore, please supplement these requests with
proper responses and produce the requested documents immediately.

3. Your Client’s Alleged CHLORA-Prefixed Marks
REQUEST FOR PRODUCTION NO. 86 All Documents and Things sufficient to

describe Opposer’s plan to market any other brands containing the prefix “CHLOR” or
“CHLORA " in the future.

Your client objected to this request as overly broad and not reasonably calculated to lead to
admissible or relevant evidence and because it seeks the disclosure of confidential, proprietary,
trade secret, or other competitively sensitive information, while also responding that it does not
have a platform of brands containing the prefix CHLOR.

This request is not overly broad, given that itdsrowly limited to your client’s marks or

intended marks incorporating the pref@HLORA” or “CHLOR.” Your client’s plans to

market any other brand containing the prefix CHLOR or CHLQRAelevant to your client’s

the marketing and trade channels, strength and number of similar marks, and itsSgds.
generally, T.B.M.P. § 402.01 (“A party may take discovery not only as to matters specifically

raised in the pleadings, but also as to any matter which might serve as the basis for an additional
claim, defense, or counterclaim.”). Therefore, please supplement this request with proper

responses and produce the requested information immediately.

4. Your Client’s Slogan THE CHLORAPREP ADVANTAGE
REQUEST FOR PRODUCTION NO. 87 All Documents and Things referencing or

concerning Opposer’s conception, evaluation, development, clearance, selection,
adoption, design, first use, and/or plans for future use of THE CHLORAPREP
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ADVANTAGE mark, including when the mark was first adopted, the circumstances

relating to its adoption, the individual or group that first selected the name, and why the
name was selected

REQUEST FOR PRODUCTION NO. 98 All Documents and Things referencing or
concerning Applicant’s use and/or application to register its slogan THE
CHLORHEXIDINE ADVANTAGE, which is the subject of United States Application
Serial Nos. 85/661,172 and 85/661,170

Again, yourclient objected to these discovery requests as “overly broad and unduly

burdensome” and because they seek information “not relevant to a claim or reasonably

calculated to lead to the discovery of admissible evidence” and to the extent they seek

“disclosure of confidential, proprietary, trade secret, or other competitively sensitive information.
And again, neither objection is validour client’s use of the slogan THE CHLORAPREP
ADVANTAGE in connection with the products covered by its CHLORAPREP registrations and
your client’s knowledge about our client’s pending applications to register the slogan THE
CHLORHEXIDINE ADVANTAGE are relevant to your client’s bad-faith activity as well as its
extended use of its CHLORAPREP mark, which it has assggéékt our client’s applications

in this proceedingSe€eT.B.M.P. § 402.01 (“A party may take discovery not only as to matters
specifically raised in the pleadings, but also as to any matter which might serve as the basis for
an additional claim, defenser counterclaim.”). Therefore, please supplement this request with
proper responses and produce the requested information immediately.

5. Your Client’s Trademark & Patent Filings for the Products Covered by Its
CHLORAPREP and CHLORASHIELD Registrations

REQUEST FOR PRODUCTION NO. 82 All Documents and Things constituting,
referencing, or concerning all patents that Opposer, or any entity or person related to
Opposer, has filed for the products identified in Opposer’s United States Registration

Nos. 4,495,083 and 4,4845 for Opposer’s CHLORASHIELD mark, and any other
products Opposer may intend to sell under the CHLORASHIELD mark, including
research, memoranda, correspondence, and filings with the United States Patent and
Trademark Office

Your client objects to tkirequest on the grounds that it is “overly broad and unduly
burdensome” and because it seeks information “not relevant to a claim or reasonably calculated
to lead to the discovery of admissible evidence” and to the extent that it seeks “disclosure of

confidential, proprietary, trade secret, or other competitively sensitive information. Neither
objection is valid.
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First, your client’s registrations for its CHLORASHIELD marks, as well as the prosecution

history of each of them, are directly relevant to this proceeding, given that you have asserted
them against our client’s applications and their validity is just as relevant as the validity of our

client’s applications. Se€l.B.M.P. § 402.01 (“A party may take discovery not only as to matters
specifically raised in the pleadings, but also as to any matter which might serve as the basis for
an additional claim, defense, @runterclaim.”). Moreover, your objection based on attorney-

client privilege with respect to at least the declarations made in support of the two applications
and Statements of Use for your client’s CHLORASHIELD registrations is also invalid. Indeed,

that privilege was waived as a result of your partner, Mr. Dreitler, executing not only the
declarations in support of your client’s alleged bona fideintent to use the marks at the time of

filing the applications for its CHLORASHIELD mark, but also the declarations supporting the
Statements of Use in connection with those applications, which is explained in greater detail on
page 18 of this letterSecond, your client’s patent filings for its products covered by its
CHLORASHIELD registrations are also relevant to the following non-exhaustive list of issues:
(1) the quality and specific chemicals and/or ingredients of the goods sold under those marks;
and (2) your client’s bad-faith activity.

Therefore, please supplement this request with proper responses and produce the requested
information immediately.

6. Your Client’s Filings with the FDA for the Products Covered by Its
CHLORASHIELD Registrations

REQUEST FOR PRODUCTION NO. 75 All Documents and Things Opposer, or any
entity or person related to Opposer, filed with the Food and Drug Administration (the
“FDA”) with respect to the products identified in Opposer’s United States Registration

Nos. 4,495,083 and 4,488,745 for Opposer’s CHLORASHIELD mark, including, but not
limited to, written submissions, requests for information, and responses to requests for
information for each year from 2007 to the present

Your client objects to this request on grounds that it is “overly broad and unduly burdensome”

and because it seeks information “not relevant to a claim or reasonably calculated to lead to the
discovery of admissible evidence” in this proceeding, and also to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitive information. These
objections are not validYour client’s filings with the FDA for its products covered by its
CHLORASHIELD registrations are directly relevant to the following non-exhaustive list of
issues: (1) the validity of the registrations for the CHLORASHIELD marks; (2) the quality and
specific chemicals and/or ingredients of the goods sold under those marks; and (3) your client’s
bad-faith activity. Moreover, your client has expressly acknowledged that any documents filed
with the FDA are relevant to the claims and defenses of this case. Indeed, in your letter dated
August 26, 2013, regarding our client’s objection to Opposer’s Interrogatory No. 7 requesting
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“all documents filed with FDA for each product that Applicant intends to sell” and Opposer’s
Interrogatory No. 2@egarding any product sold by Applicant under Applicant’s Mark ““for

which FDA approval has been requested or obtained,” you stated that documents filed with the

FDA “are relevant to the claims and defenses of this case” and that the sale of the goods, for
which FDA approval was requestedgentral to this controversy[.]” The same logic applies to

the goods sold under your client’s CHLORASHIELD registrations and the validity of those
registrations. As a result, even if this request was somehow irrelevant, which it is not, Opposer
has waived its right to object, given that it propounded discovery that is essentially identical.
See, e.gSentrol, Inc. v. Sentex Systems,,I1881 U.S.P.Q. 666, 1986 WL 83726, at *2

(T.T.A.B. May 9, 1986) (“Inasmuch as the parties have served identical discovery requests on

each other, they are constrained to answer each and every one of the discovery requests in a
complete fashion.”) (internal citations omitted). Therefore, please supplement this request with
proper responses and produce the requested information immediately.

7. Your Client’s Approval(s) by an Institutional Review Board

REQUEST FOR PRODUCTION NO. 90: All Documents and Things constituting,
referencing, or concerning approvals by an Institutional Review Board for the products
sold or intended to be sold under the CHLORASHIELD mark, for any other of Opposer’s
products containing the “CHLOR” or “CHLORA” prefix, and for any other of

Opposer’s chlorhexidine products.

Your client objectso this request on grounds that the request is “overly broad and unduly
burdensome” and because it seeks information “not relevant to a claim or reasonably calculated

to lead to the discovery of admissible evidence” and to the extent it seeks disclosure of

confidential, proprietary, trade secret, or other competitively sensitive information. These
objections are not valid. Approvals by an Institutional Review Board for your client’s products
covered by its CHLORASHIELD registrations are directly relevant to the following non-
exhaustive list of issues: (1) the validity of the registrations for the CHLORASHIELD marks; (2)
the quality and specific chemicals and/or ingredients of the goods allegedly sold under your
client’s CHLORA or CHLOR-prefix marks; and (Byour client’s bad-faith activity. Moreover,

your client has expressly acknowledged that such documents are relevant to the claims and
defenses of this case by propounding discovery that is nearly, if not, idemaadlely, its

Request No. 5 from itseSond Set of Requests for Production of Documents and Things (“All
documents relating to approvals by an Institutional Review Board for each product to be sold
under Applicant’s Marks.”). As a result, your client has waived its right to object on grounds of
relevance, given that it has propounded discovery that is essentially ideSted.

(“Inasmuch as the parties have served identical discovery requests on each other, they are

constrained to answer each and every one of the discovery requests in a complete fashion.”)

(internal citations omitted). And again, the objection based on disclosure of confidential,
proprietary, trade secret, or other competitively sensitive information is baseless, as already
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explained in this letter. Therefore, please supplement this request with proper responses and
produce the requested information immediately.

8. Your Client’s Objections Solely Based on Its Claim that the Information Requested
Is Publicly Available

REQUEST FOR PRODUCTION NO. 95 All Documents and Things referencing
Registration Nos. or Application Serial Nos. of all trademarks or service marks, either
registered or applied for, in International Classes 5 or 10 with the United States Patent
and Trademark Office of which Opposer is aware that contain the letter string
“CHLOR” or “CHLO.”

REQUEST FOR PRODUCTION NO. 96 All Documents and Things referencing
Registration Nos. or Application Serial Nos. of all trademarks or service marks, either
registered or applied for, with the United States Patent and Trademark Office that cover
products with chlorhexidine of which Opposer is aware that contain the letter string
“CHLOR” or “CHLO.”

Your client objected to Request Nos. 95 & 96 solely on grounds that the requests seek
information “that is publicly available and can be accessed as easily by Applicant as it could be
reproduced by Opposer.” As you are well aware, that objection is baseless and not a valid
ground for refusing to respond to discoveBee, e.gBituminous Cas. Corp. v. Monument Well
Corp., No. 06€CV-02294-WYD-MEH, 2007 WL 2712347, at *1 (D. Colo. Sept. 14, 2007)
(compelling production of publicly available information); and others, including cases cited by
you in your letter dated August 26, 2013. Indeed, you had the same response to us in that letter,
when we objected on that ground, arguing the following in your letter dated August 26, 2013:
“This objection is ... without merit: The federal courts have not recognized this rationale as a
legitimak objection to discovery.” Therefore, please supplement this request with proper
responses and produce the requested information immediately.

9. Certain of Your Cli ent’s Objections Based on an Alleged Attorney-Client Privilege

REQUEST FOR PRODUCTION NO. 78 All Documents and Things that support
Opposer’s bases for alleging good faith, bona fide intent to use the CHLORASHIELD

mark in United States commerce with respect to United States Registration Nos.
4,495,083 and 4,488,745 at the time Opposer applied to register the marks on June 1,
2010

REQUEST FOR PRODUCTION NO. 79 All Documents and Things that support
Opposer’s basis for filing its Statement of Use for the CHLORASHIELD mark in United
States commerce with respect to United States Registration No. 4,488,745 on December
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11, 2013 and the basis Opposer’s counsel of record had for signing the declaration in
support of same

REQUEST FOR PRODUCTION NO. 80 All Documents and Things that support
Opposer’s basis for filing its Statement of Use for the CHLORASHIELD mark in United

States commerce with respect to United States Registration No. 4,495,083 on December
12, 2013 and the basis Opposer’s counsel of record had for signing the declaration in

support of same

Your client objects to these requests because they are “unduly burdensome” and because they

seek information “not relevant to a claim or reasonably calculated to lead to the discovery of
admissible evidence” and also “to the extent it seeks disclosure of confidential, proprietary, trade
secret, or other competitively sensitive information” or information subject to the attorney-client
privilege. First, your client’s objection about relevance has zero merit; your client has asserted
these registrations agat our client’s applications and their validity is just as relevant as the

validity of our client’s applications. Second, your objection about the disclosure of
“confidential, proprietary, trade secret, or other competitively sensitive information” is likewise
baseless, given that we have a Protective Order in place, which is designed to safeguard this type
of information. See, e.g., Trifores008 WL 885892, at *2 (holding that an objection based on
confidentiality is improper when a protective order is already in place).

Moreover, your objection based on attorney-client privilege is invalid. Indeed, that privilege was
waived as a result of Mr. Dreitler executing not only the declarations in support of your client’s
allegedbona fideintent to use the marks at the time of filing the applications for its
CHLORASHIELD mark, but also the declarations supporting the Statements of Use in
connection with those applications. In other words, Mr. Dreitler declared, under the penalty of
perjury, that he hapersonal knowledge of your client’s bona fideintent to use and actual use of

the mark in United States commerce in connection with the products covered by them. In
particular, Mr. Dreitler declared that “all statements made on information and belief are believed

to be true” as to the declaration in support of the applications and the Statements of Use. As a

result, Mr. Dreitler has become a fact witness and has waived the attorney-client privilege with
respect to these specific, limited issu8e, e.g., In re Rodriguegky No. 10-70606, 2013 WL
2450925, at *3 (S.D. Tex. June 5, 2013) (limited waiver of attorney-client privilege when
attorney asserted personal knowledge of facts made in declaration as to evidence of validity and
is a fact witness as to declaration) (cit@gmputer Network Corp. v. Spohl&56 F.R.D. 500,

502-503 (D.D.C. 1982) (attorney-client privilege waived as to factual assertions made in an
affidavit signed by client’s attorney).

Accordingly, when you respond that “responsive, non-privileged documents are produced

herewitly’ that response is insufficient because it presumes that documents involving Mr. Dreitler
and your client are privileged with respect to these specific, limited issues and do not need to be
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produced. To the contrary, they are not privileged and they need to be produced. Therefore, to
the extent you withheld any documents basethsalleged attorney-client privilege, please
supplement your response and produce the responsive documents immediately. We also reserve
the right to depose Mr. Dreitler by December 8, 2014 about these issues, should we believe it
appropriate and necessary after receiving your responsive documents.

PRIVILEGE LOG

To date, we have not received a privilege log from your client, despite the fact that it may have
withheld documents based on allegedly privileged information since first producing documents
to us on July 16, 2013. Therefore, please produce this privilege log immediately for our review.

Please let me know immediately when you are available to discuss the issues raised irr this lette
this Friday or next Monday. As you are aware, the deposition of your client is scheduled to take
place December 5, 2014 and we will need to have the Board intervene promptly regarding any
issues we are not able to resolve timely ourselves well in advance of that deposition.

Sincerely yours,

Erin M. Hickey
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Elizabeth Brenckman

From: Erin Hickey

Sent: Friday, November 14, 2014 8:39 PM

To: Mary True (mtrue@ustrademarklawyer.com)

Subject: Your Client's General, Blanket Objection to Our Client's Second Set of Interrogatories
Hi Mary,

As | mentioned in my letter dated November 12, 2014, | am writing to address your client’s general, blanket objection to
the number of interrogatories in our Second Set, which you claim to be “comprised of at least 147 separate requests,” as
exceeding the number of interrogatories allowed under the Trademark Rules of Practice.

If you recall, in addition to objecting to our Second Set as excessive in number, your client also objected to our First Set
of Interrogatories as excessive, claiming that the First Set comprised “104” separate requests. You'll recall, though, that
your client responded to that First Set in July 2013 with answers and only specific objections, but never made a general,
blanket objection to the number of interrogatories as exceeding the amount allotted, as it appears to do now. As I'm
sure you are aware, your client has waived any objection as to the number of interrogatories from that First Set, and we
will not address that objection at this point. See Fed. R. Civ. P. 33(b)(4) (“The grounds for objecting to an interrogatory
must be stated with specificity. Any ground not stated in a timely objection is waived unless the court, for good cause,
excuses the failure.”); 37 C.F.R. Section 2.120(d)(1) (“If a party upon which interrogatories have been served believes
that the number of interrogatories served exceeds the limitation ... and is not willing to waive this basis for objection,
the party shall, within the time for (and instead of) serving answers and specific objections to the interrogatories, serve a
general objection on the ground of their excessive number.”)

While we disagree with the way in which you have calculated the total number of interrogatories in our Second Set, we
are willing to serve you with an Amended Second Set of Interrogatories, beginning with Interrogatory No. 41, as a way to
resolve this matter efficiently, provided you will respond to that Amended Second Set and not maintain your general,
blanket objection based on your (now waived) claim that our First Set somehow exceeded 75 interrogatories. To the
extent you have any specific objections to the Amended Second Set, you can make them then, along with your
responses. Your client’s general, blanket objection to our Second Set of Interrogatories on grounds that they are not
relevant and are “harassing” is improper and we will not address those objections until, and if, they are made with
specificity to the certain interrogatories to which you believe they are applicable.

Let’s discuss this matter during our meet and confer on Monday, as well.

Thanks,
Erin
Erin M. Hickey | Principal
S 12390 El Camino Real
F I H ¥ San Diego, CA 92130
FISH & AREECM Direct Dial: 858-678-4327
Fax: 858-678-5099
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Elizabeth Brenckman

From: Erin Hickey

Sent: Monday, November 17, 2014 6:59 PM

To: Mary True (mtrue@ustrademarklawyer.com)

Cc: Elizabeth Brenckman

Subject: FW: Your Client's General, Blanket Objection to Our Client's Second Set of

Interrogatories

Hi Mary,

I’'m just re-sending this e-mail for your records, given that you didn’t receive it on Friday because of issues with your e-
mail system.

We understand from our meet and confer today that you will be maintaining your objection that our First Set of
Interrogatories was somehow excessive in number, despite the fact that you responded to those interrogatories in July
2013 and never made this general, blanket objection to them, as required under the Rules. (To be clear, we included 40
interrogatories in that First Set, but you claim now, for the first time, that they actually totaled 104 separate

requests.) We also understand that, as a result of this new and untimely objection to our First Set, you do not believe
that we are entitled to propound any further interrogatories in this proceeding and will not consider an Amended
Second Set of Interrogatories, beginning with Interrogatory No. 41, as we offered to propound today.

Of course, please let us know if our understanding is incorrect.

Thanks,

Erin

From: Erin Hickey

Sent: Friday, November 14, 2014 5:39 PM

To: Mary True (mtrue@ustrademarklawyer.com)
Subject: Your Client's General, Blanket Objection to Our Client's Second Set of Interrogatories

Hi Mary,

As | mentioned in my letter dated November 12, 2014, | am writing to address your client’s general, blanket objection to
the number of interrogatories in our Second Set, which you claim to be “comprised of at least 147 separate requests,” as
exceeding the number of interrogatories allowed under the Trademark Rules of Practice.

If you recall, in addition to objecting to our Second Set as excessive in number, your client also objected to our First Set
of Interrogatories as excessive, claiming that the First Set comprised “104” separate requests. You'll recall, though, that
your client responded to that First Set in July 2013 with answers and only specific objections, but never made a general,
blanket objection to the number of interrogatories as exceeding the amount allotted, as it appears to do now. As I'm
sure you are aware, your client has waived any objection as to the number of interrogatories from that First Set, and we
will not address that objection at this point. See Fed. R. Civ. P. 33(b)(4) (“The grounds for objecting to an interrogatory
must be stated with specificity. Any ground not stated in a timely objection is waived unless the court, for good cause,
excuses the failure.”); 37 C.F.R. Section 2.120(d)(1) (“If a party upon which interrogatories have been served believes
that the number of interrogatories served exceeds the limitation ... and is not willing to waive this basis for objection,
the party shall, within the time for (and instead of) serving answers and specific objections to the interrogatories, serve a
general objection on the ground of their excessive number.”)



While we disagree with the way in which you have calculated the total number of interrogatories in our Second Set, we
are willing to serve you with an Amended Second Set of Interrogatories, beginning with Interrogatory No. 41, as a way to
resolve this matter efficiently, provided you will respond to that Amended Second Set and not maintain your general,
blanket objection based on your (now waived) claim that our First Set somehow exceeded 75 interrogatories. To the
extent you have any specific objections to the Amended Second Set, you can make them then, along with your
responses. Your client’s general, blanket objection to our Second Set of Interrogatories on grounds that they are not
relevant and are “harassing” is improper and we will not address those objections until, and if, they are made with
specificity to the certain interrogatories to which you believe they are applicable.

Let’s discuss this matter during our meet and confer on Monday, as well.

Thanks,
Erin
Erin M. Hickey | Principal
S 12390 El Camino Real
F I H #® San Diego, CA 92130
FiSH & ARES0N . Direct Dial: 858-678-4327
Fax: 858-678-5099
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April R. Morris

From: Erin Hickey

Sent: Friday, November 21, 2014 4:06 PM
To: April R. Morris

Subject: FW: CFN v. Entrotech

Attachments: CFN-Entrotech Ltr to Hickey 11-17.pdf

From: Mary True [mailto:mtrue@ustrademarklawyer.com]
Sent: Monday, November 17, 2014 10:07 AM

To: Erin Hickey

Cc: jdreitler@ustrademarklawyer.com

Subject: CFN v. Entrotech

Dear Erin —

Please see the attached letter responding to your correspondence from last week. Sorry to be late getting it to you, but
we were switching out email servers this weekend. If you’d like to put our call off a few hours today so that you can
review the attached, that’s fine.

Mary

Mary R True

DREITLER TRUE LLC

19 E. KOSSUTH ST
COLUMBUS OH 43206-2001
614.449.6677
614.449.6642(direct)
513.404.5875(cell)
mtrue@ustrademarklawyer.com
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\'-—F/ AMD UNFAIR COMPETITION LAW.
TRUE LLC

19 E. Kossuth Street
Columbus, Ohio 43206
November 17, 2014
Mary R. True
Telephone: (614)(449-6643

mtrue@strademarklawyer.com

via email: hickey@fr.com

Erin Hickey, Esq.

Fish & Richardson
12390 El Camino Real
San Diego, CA 92130

Re: CareFusion 2200, Inc. v. Entrotech, Inc., Opposition No. 91206212
DearkErin:

While reserving all rights to appropriate objectiomd;. Creidenberg will be
responding on behalf of Opposer on the following toiie8", 8-12, 1419, 2325, and27-
37. The deposition transcript will be desigadt Trade Secret Highly Confidentiaéind he
will only be instructed not to answer questions that seek attotieey privileged
information.

As an initial matter, it bears noting that Opposer has agreed to provide tgstincon
has already produced documents relating to the vast magdritgpplicant’s recent
discovery requests including documents relating to Opposer’s bases for alleging its bona
fide intent to use the Chlorashield mark in commerce (Requests for ProductiorBN©S,
80)2 Indeed, in response to Applicant's Second @edRequests for Productionwhich
comprised 35 separate requests, Opposer refused to provide documents only as to,8 of them
Nos. 75, 76, 77, 82, 83, 84, 90, and 98, for the reasons set forth above. The assertion of

L with respect to Topic N& 1 and 2, Mr. Creidenberg’s knowledge to speak on beha®pposeiis limited

to the portions of the company thate currentlyresponsible for the Chloraprep line of producsd
predecessorim interest thereto No other discovery of Opposecsrporate structure is relevant, including
discovery regarding Becton Dickinson Co.'s “intent” or “plans” for préslucurrently sold under the
Chloraprep and Chlorashield marks. Such discovery is irrelevant anduteastirassment, and the disclosure
of such informatia likely violates SEC rules.

2 Mr. Creidenberg will also be prepared to discuss these issues. Thech¢natfMr. Dreitler signed
application documents as “an attorney as defined in §11.1 ohtjider who has an actual written or verbal
power of attorney or an implied power of attorney form the owf81'CFR §8.193(e)(1)2.193(e)(2)(iii))
does not make him subject to deposition or waive any applicable pridegiafra).
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what you refer to as “boilerplate” @etions is intended to preserve those objections, as you
would no doubt be quick to claim that Opposer had waived them otherwise. Opposer has
produced over 25,000 pages of documents since August of 2013, and it has updated its
production as additional relevant documents became available (for example, documents
relating to the use, marketing and sales of the Chlorashield products). Opposer has
unquestionably complied with its discovery obligations throughout these proceeding

And it bears repeating thdti$ is not a complex case, notwithstanding the fact that
your discovery requests have so far resulted on our client producing 25,000 pages of
documents. Pridly is not an issue, as our client has an incontestable registration and has
been sellig an FDA approved antimicrobial chlorhexidine product for use in surgery under
the trademark Chlorapr@psince 1994. Additionally, our client filed two @jations for
Chlorashield, on June 1, 2010 for related surgical goods, which were registered imyFebrua
and March 2014espectively Thus, the only issue in this case is whether any or all of your
clients four (4) Intent to Usérademarkapplications for‘Chlora__" for antimicrobial
surgical goods containingchlorhexidine filed in December 2011 are likely to cause
confusion with our cliens prior registrations and common law use under the thifbeen
Pontfactas.

The onlyadditionalfactors in this case are that your client and ours were working
together between 2008 and 2011 to possibly develop a surgical antimicrobial drape product.
That relationship ended in 2011, and your client filed the four (4) opposdéemark
applicationsin December 2011. To our knowledge, your client has never sold any such
products or even resed FDA approval to sell a product, which is relevant to the extent
that your client may not legally have the abitiysell such pducts, which brings into play
Entrotechs bona fide intent.

It is difficult not to conclude that much of your lateliscoveryis not simply
irrelevant, but is meant to be burdensome and harassogringOpposer to produce and
prepare a witness to testify on documents that have nothing to do with defeSgiotpoa
2(d) Opposition. &r example, you spend the better part of a page in your letter claiming
that my law partner, Joseph Dreitler, has waived the attatiey privilege ad that
Entrotech reserves the right to subpoena him for deposition before the discatedty
This alleged waiver resulted from the fact ttfas law firm filed a statement ofse on
behalf of Opposer. Ush allegations and tactics are simply harassing. You and your firm
certainly know the law and that the Trademark Ruil®rocedureg 2.193 clearly sets out
the three typesf persons who may sign documents with a verification of facts. The rule
clearly distinguishes between and attorney who has an implied power of attomewjhé
owner and person with fistand knowledge of facts. Mr. Dreitler is not a fact witreess
your treat to subpoena him can only be construedras$ment.

With respect to your spdit objections you take issue with our objectiottscertain
topics in the 30(b)(6) notice and to certain documeqtiestghat are based on relevance.
You repeatedly cé TBMP 80201 — “A party may take discovery not only as to matters
specifically rased in the pleadings, but also as to any matter which might serve as the basis
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for an additional claim, defense, or counterclaiehd youstate the requested discovery is
relevant to inter alia, “the validity of Opposer’'s Chlorashield registrationsSee, e.g.,
Topics7, 40,38,and Requests for Production Nos. 76,82 83, 84, 90

Under TBMP 8313.04 oounterclaims to cancel a pleaded registration are
compulsory counterclaims and must be brought “as part of defendant’s answer or promptly
afterthe grounds therefor are learnedlack Rajca v. New Yorker S.H.K. Jeans GMBH &
Co. KG Cancellation No. 92056995 (TTAB July 22, 2014), cifingbo Sportswear Inc. v.
Marmat Mountain Ltd.77 USPQ2d 1152, 1154 (TTAB 2005 this case, Registration
No. 4488745-CHLORASHIELD — registered February 25, 2014 for antimicrobial catheter
patch dressing and Registration No. 44950&83HLORASHIELD - registered March 11,

2014 for surgical incise drape. You consented to our amending our Notice of Opposition to
assert these two additional registratioasd Opposer's Amended Notice of Opposition was
filed on April 14, 2014. Applicant did not file its answer to the Amended Notice of
Opposition until October 27, 2014. The Answer to the Amended Notice contained no
affirmative defenses or counterclaijreven though you had served the discovery at issue
herein on September 17, 2014.

Indeed, Applicant'dailure to assert any affirmative defenses or counterclaoms
conduct any discovery on the validity of the Chlorashield marks, goes back to the beginning
of the case. fe applications for CHLORASHIELDSerial Nos85051474 and 85051477
were published for opposition on October 26, 2010. Your client did not oppose Them.
applications were relied upon by Opposer in its original Notice of Oppositehph July
24, 2102. Applicant did not assert any affirmative defenses or counterclaim&\mswer
of September 4, 2012.Statements of Use were submitted to the PTO on December 11,
2013 for Serial No. 85051474 and on December 12, 2013 for Serial No. 85051477. The
specimens submitted with the SOlareavailable along with the complete file histories for
these applicationsClearly, Applicant had all the facts that it needed to file a motion for
cancellation at the time Opposer filedAisiended Notice of Opposition. Your belated, and
extensive, discovery on this issue is unquestionably prejudii@pposer and Opposer
maintairsits olgections to providing the requested discovery.

You also assert that the information soughhwespect tolropic Ncs. 4, 7, 40, 20,
21, 22, 39, and 38hdRequests for Production No&, 77, 83, 8487, 98, 82, 75, and0, is
relevant because it goes ¢wgidence of Opposer’s purported “bad faith.” Opposer’s “bad
faith” is of no relevance to this trademark opposition proceeding. It doegoniat any
claim, defense or counterclaim. Ratreagusations of bad faion the part of Opposare
more properly considered equitable defenses which are not considered by the/Buoard.
other accusations regarding Opposer’s bad faith could only be raised in a lawsuit unde
Section 43(a) for unfair competitionThe TTAB does not have jurisdiction over issues
relating to unfair competitionParamount Pictures Corp. v. Whit#l USPQ2d 1768, 1771
n,5 (TTAB 1994) Discovery regarding Opposer’'s purported bad faith in adopting the
Chlorashield mark is especiallyviolous, inasmuch as bad faith is simply not an affirmative
defense that can be raised by the junior user of a n@pkoser maintains its objections to
providing the requested discovery.
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Your request that Opposerrovide discovery as to its use of the slogan The
Chloraprep Advantage (Request for Production Nos. 87 and 98gasly improper.
Opposer has not sought to register this slogan. The only possible use foothisiioh
would be to file a civil lawsuit for unfair competition. As notdabve, such claims are not
within the jurisdiction of the Board.Opposer maintains its objections to providing the
requested discovery.

With respect tApplicant'sdiscovery requests regarding Opposer’s FDA filings for
its Chlorashield prodiis and documentation of IRB approvdRequests for Production
Nos. 75and 90), we are producing herewith the 510(k) Premarket Notifications for
K103106 and K133764. That is the only information that is relevant to this proceeding.
The Chlorashield product has beapproved for sale by the FDA. The requested
information regarding the substanceso€hfilings could only go to a collateral attack on the
processes of the involved agenciesertainly not an area over which the Board has
jurisdiction. Furthermore, while the Board did indeed compel Applicant to produce this
information to Opposer, on the grounds that “the requested documents are dilectytr
to the issue of whether applicant had a demonstrated capacity to producedib@ me
products set forth in its applications under its subject marks as of theheninvolved
applications were filed or has taken steps necessary to develop and markebducts pr
since theifing date of the applicatiotis these are not issues that are equally applicable to
Opposer. With the exception of producing the attached 510(k) Premarket Notifications,
Opposer maintains its objections to providing any addition discovery on ttas topi

Likewise, discovery relating to Opposecallaborations with third parties regarding
the development of the Chlorashigidbducts (Request for Production Nos. 87, 77 a88,
84) and for information on patent filings for Chloraprep and Chlorashield products (Request
for Production No. 82)or far informaion on internal CareFusion projs with which
Applicantis no longer involved (Request for Production NoarEcompletely irrelevant to
any issue properly before this Boar8uch information would only be relevant to an action
for unfair comgtition, or a patent related claim. These are not issues within the Board'’s
jurisdiction and Opposer maintains its objections to providing the requestedetisc

Finally, asOpposer’s 3(b)(6) designegeMr. Creidenberg has the responsibility of
testifying on behalf of the company. As you ndteis appropriate for him to testify to
mattersas towhich he does not have personal knowledge, so long as he has the ability to
bind the company. Accordingly, your continued insistence that Opposer cohétivr.
Creidenbergs the ‘individual most knowledgeable about this topgimproper and isot
the role of a 3(b)(6) designee.

BEST
LAW FIRMS

_USNSWWS
Best Lawyers



| look forward to discussing these issues with you on Monday.

Sincerely,
%0/1 L~
Mary R. True
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Elizabeth Brenckman

From: Erin Hickey

Sent: Wednesday, November 19, 2014 7:21 PM

To: Mary True (mtrue@ustrademarklawyer.com)

Cc: Elizabeth Brenckman

Subject: CF v. ELS - Summary of Monday's Meet & Confer
Hi Mary,

We would like to summarize Monday afternoon’s meet and confer, to be sure that we correctly understood your client’s
position about each of the discovery issues we raised in our letter to you dated November 12, 2014 and your letter to us
responding to those issues dated November 17, 2014.

Based on our conversation, we understand the following:

30(b)(6) Topics for Examination:

Mr. Creidenberg will be prepared to testify on behalf of Opposer about Topic Nos. 1-3, 5-6, 8-12, 14-19, 23-25,
27, 29-37, and any instruction you give for him not to answer will be based on attorney-client privilege only.

Regarding Topic Nos. 1 and 2, we understand that Mr. Creidenberg will be prepared to testify about Opposer’s
corporate structure, including other divisions that may play or have played a role in Opposer’s products covered
by Opposer’s marks, such as CareFusion 213 LLC, Opposer’s business, and its history, as well as Opposer’s
takeover by Becton, Dickinson and Company (“BD”), generally, the significance of Opposer’s products covered
by Opposer’s marks to BD and the takeover, and BD’s plans regarding Opposer’s products covered by Opposer’s
marks, to the extent Opposer is aware of this information, and any instruction you give him not to answer will
be based on attorney-client privilege only. We also understand that you inadvertently failed to include “the
CHLORASHIELD line of products” in Footnote 2 of your letter dated November 17, 2014 letter, in which you
clarify that “Mr. Creidenberg’s knowledge to speak on behalf of Opposer is limited to the portions of the
company that are currently responsible for the Chloraprep line of products . .. “. In other words, Mr.
Creidenberg will be prepared to testify about Opposer’s CHLORAPREP and CHLORASHIELD line of products, from
both a current and historical perspective.

You mistakenly included Topic No. 4 in the first paragraph of your letter dated November 17, 2014, in which you
confirmed that Mr. Creidenberg would be prepared to testify regarding that topic. Instead, your position now is
that Mr. Creidenberg will not testify about that topic, and your basis for refusing to permit him to testify is
relevance. Based on the same objection (relevance), you also refuse to permit Mr. Creidenberg to testify about
Topic Nos. 7, 13, 20-22, 38, and 40.

Regarding Topic No. 39, you refuse to permit Mr. Creidenberg to testify about Opposer’s patent filings based on
relevance, but you will permit him to testify (and prepare him accordingly) about the trademark filings Opposer
made in connection with its two registrations for its CHLORAPREP mark and its two registrations for its
CHLORASHIELD mark, including, by way of example, the prosecution histories, and, with particular relevance to
the CHLORASHIELD registrations, the Statements of Use, the factual bases for use of the mark in connection with
the products they cover, and the bases for Opposer’s good-faith intent to use the mark in United States
commerce at the time of filing the applications. We also understand that, with respect to these trademark
filings, your position is that, even though Mr. Dreitler executed the declarations in connection with the intent-
to-use applications and Statements of Use on behalf of Opposer, the facts underlying these filings and
declarations, and any statements, whether made in documents (print or electronic) or in conversation, between
your firm and Opposer about the facts underlying these filings and declarations, are somehow protected by the
attorney-client privilege, and that you will instruct Mr. Creidenberg not to answer any questions about those
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issues on the basis of attorney-client privilege. You agreed to send us case law that you have supporting your
position, and we ask that you do so by the close of business tomorrow, Thursday, November 20, 2014.

Regarding Topic No. 28, you will permit Mr. Creidenberg to testify only about the “caption and the outcome” of
any prior or current disputes, and your basis for refusing to permit Mr. Creidenberg to otherwise testify about
this topic is relevance. You agreed to send us case law that you have that allegedly supports your position. We
ask that you do so by close of business tomorrow, Thursday, November 20, 2014.

Applicant’s Second Set of Requests for Production:

Opposer is refusing to produce documents responsive to Request Nos. 75, 76, 77, 82, 83, 84, 87, 90, and

98. Your basis for these refusals is relevance. Opposer is also refusing to produce any documents responsive to
Request No. 67, other than documents it already had produced, which are limited to only the aspects of those
two projects with which Applicant was involved.

Opposer is producing, or already has produced, documents responsive to Request No. 86.

Opposer is refusing to produce documents responsive to Request Nos. 95 and 96, on the basis that the
information sought is publicly available, even though some of these documents could be e-mails or
correspondence of Opposer, which would not be publicly available.

Opposer is refusing to produce additional documents about Opposer’s alleged bona fide intent to use, and use
sufficient to support its Statements of Use, in connection with its two registrations of its CHLORASHIELD mark, in
Request Nos. 78-80 on the basis of attorney-client privilege. Again, your position is that, even though Mr.
Dreitler executed the declarations in connection with the intent-to-use applications and Statements of Use on
behalf of Opposer, the facts underlying these filings and declarations, and any statements, whether made in
documents (print or electronic) or in conversation, between your firm and Opposer about the facts underlying
these filings and declarations, are somehow protected by the attorney-client privilege, and that you will instruct
Mr. Creidenberg not to answer any questions about those issues on the basis of attorney-client privilege. And
again, you agreed to send us case law that you have supporting your position, and we ask that you do so by the
close of business tomorrow, Thursday, November 20, 2014.

Please let us know immediately if we misunderstood any of these points.

Thanks,
Erin

Erin M. Hickey | Principal

F I S H 12390 El Camino Real
¥ San Diego, CA 92130

Direct Dial: 858-678-4327
Fax: 858-678-5099
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April R. Morris

From: Erin Hickey

Sent: Friday, November 21, 2014 1:16 PM

To: Entrotech/CareFusion F&R Internal

Subject: FW: CF v. ELS - Summary of Monday's Meet & Confer

From: Mary True [mailto:mtrue@ustrademarklawyer.com]
Sent: Friday, November 21, 2014 12:24 PM

To: Erin Hickey

Cc: Elizabeth Brenckman

Subject: RE: CF v. ELS - Summary of Monday's Meet & Confer

Erin — please see my comments below in red.

From: Erin Hickey [mailto:Hickey@fr.com]

Sent: Wednesday, November 19, 2014 7:21 PM

To: Mary True (mtrue@ustrademarklawyer.com)

Cc: Elizabeth Brenckman

Subject: CF v. ELS - Summary of Monday's Meet & Confer

Hi Mary,

We would like to summarize Monday afternoon’s meet and confer, to be sure that we correctly understood your client’s
position about each of the discovery issues we raised in our letter to you dated November 12, 2014 and your letter to us
responding to those issues dated November 17, 2014.

Based o

n our conversation, we understand the following:

30(b)(6) Topics for Examination:

Mr. Creidenberg will be prepared to testify on behalf of Opposer about Topic Nos. 1-3, 5-6, 8-12, 14-19, 23-25,
27, 29-37, and any instruction you give for him not to answer will be based on attorney-client privilege only.

Regarding Topic Nos. 1 and 2, we understand that Mr. Creidenberg will be prepared to testify about Opposer’s
corporate structure, including other divisions that may play or have played a role in Opposer’s products covered
by Opposer’s marks, such as CareFusion 213 LLC, Opposer’s business, and its history, as well as Opposer’s
takeover by Becton, Dickinson and Company (“BD”), generally, the significance of Opposer’s products covered
by Opposer’s marks to BD and the takeover, and BD’s plans regarding Opposer’s products covered by Opposer’s
marks, to the extent Opposer is aware of this information, and any instruction you give him not to answer will
be based on attorney-client privilege only. You misunderstood. Mr. Creidenberg will not testify about the
$12.2 Billion takeover of CareFusion Corporation by Becton Dickinson that was publicly announced in October
2014 but has not yet occurred. Your continuing to ask that CFN employees testify in a trademark Opposition
before the TTAB regarding this takeover is nothing short of harassing and burdensome. Even if CareFusion
could have a person speak on behalf of the Company about this subject prior to the Closing without violating
the Securities laws and various non disclosure agreements between it and Becton Dickinson, any such
discussions would be simply to harass or embarrass CareFusion and has nothing to do with whether or not

1



your client’s 4 unused trademark applications are likely to cause confusion with CareFusion’s “Chlora” marks
and products. If your goal is to delay this Opposition by demanding to ask questions about CareFusion’s being
acquired and forcing CareFusion to ultimately filing a motion in a District Court to quash it, so be it. Your
continued pressing to obtain Discovery about our client’s being acquired is simply harassment and sadly,
suggests an ulterior motive that you and your client would do with such information, none of which is
relevant to the issues in this Opposition. We also understand that you inadvertently failed to include “the
CHLORASHIELD line of products” in Footnote 2 of your letter dated November 17, 2014 letter, in which you
clarify that “Mr. Creidenberg’s knowledge to speak on behalf of Opposer is limited to the portions of the
company that are currently responsible for the Chloraprep line of products . .. “. In other words, Mr.
Creidenberg will be prepared to testify about Opposer’s CHLORAPREP and CHLORASHIELD line of products, from
both a current and historical perspective.

e  You mistakenly included Topic No. 4 in the first paragraph of your letter dated November 17, 2014, in which you
confirmed that Mr. Creidenberg would be prepared to testify regarding that topic. Instead, your position now is
that Mr. Creidenberg will not testify about that topic, and your basis for refusing to permit him to testify is
relevance. Based on the same objection (relevance), you also refuse to permit Mr. Creidenberg to testify about
Topic Nos. 7, 13, 20-22, 38, and 40. | maintain my objection that these topics are not relevant to this
trademark opposition, that your insistence on seeking discovery in these areas constitutes harassment, and
that the Company should not be forced to testify on these matters. However, to the extent Mr. Creidenberg
has personal knowledge, he will testify as to that knowledge.

e  Regarding Topic No. 39, you refuse to permit Mr. Creidenberg to testify about Opposer’s patent filings based on
relevance, and the fact that your requests are nothing more than blatant and obvious harassment. The issues
to be decided by the Board in this trademark opposition are priority and likelihood of confusion. If your client
has some desire and standing to challenge any of CareFusion’s patents, then it should pursue that in the
appropriate forum. but you will permit him to testify (and prepare him accordingly) about the trademark filings
Opposer made in connection with its two registrations for its CHLORAPREP mark and its two registrations for its
CHLORASHIELD mark, including, by way of example, the prosecution histories, and, with particular relevance to
the CHLORASHIELD registrations, the Statements of Use, the factual bases for use of the mark in connection with
the products they cover, and the bases for Opposer’s good-faith intent to use the mark in United States
commerce at the time of filing the applications. We also understand that, with respect to these trademark
filings, your position is that, even though Mr. Dreitler executed the declarations in connection with the intent-
to-use applications and Statements of Use on behalf of Opposer, the facts underlying these filings and
declarations, and any statements, whether made in documents (print or electronic) or in conversation, between
your firm and Opposer about the facts underlying these filings and declarations, are somehow protected by the
attorney-client privilege, and that you will instruct Mr. Creidenberg not to answer any questions about those
issues on the basis of attorney-client privilege. You agreed to send us case law that you have supporting your
position, and we ask that you do so by the close of business tomorrow, Thursday, November 20, 2014.

The basis for our position is based on the statute, not case law. Again, this is nothing more than blatant
harassment on your part. You and your firm claim to be trademark lawyers and the Trademark Rules 37 CFR
2.193 sets forth the three categories of persons who may sign, among other documents to be filed in the
USPTO, statements of use:

(1) Verification of facts. A verification in support of an application for registration, amendment

to an application for registration, allegation of use under § 2.76 or § 2.88, request for extension of
time to file a statement of use under § 2.89, or an affidavit under section 8, 12(c), 15, or 71 of the
Trademark Act must be sworn to or supported by a declaration under § 2.20, signed by the owner
or a person properly authorized to sign on behalf of the owner. A person who is properly
authorized to verify facts on behalf of an owner is:

(i) A person with legal authority to bind the owner (e.g., a corporate officer or general partner



of a partnership);

(ii) A person with firsthand knowledge of the facts and actual or implied authority to act on

behalf of the owner; or

(iii) An attorney as defined in § 11.1 of this chapter who has an actual written or verbal power

of attorney or an implied power of attorney from the owner.

Given that you are a trademark lawyer, you know that there is a difference in the rules between” a person
with knowledge of the facts” as set out in sub-section ii and an attorney who is not required to have firsthand
knowledge of the facts in section iii. These rules were subject to public comment and adopted in 1999 as part
of the Trademark Law Implementation Law Treaty. The fact that there is no published case law in 15 years
simply confirms that practitioners have recognized that an attorney signing in that capacity is not signing with
firsthand knowledge of the facts.

Again, if your goal is to delay this case by harassing opposing counsel with threats to seek a waiver of
attorney-client privilege and depose them by arguing such a frivolous position that an attorney whose name is
electronically signed not as a fact witness but simply as an attorney under sub section iii in front of a federal
judge, then so be it.

Regarding Topic No. 28, you will permit Mr. Creidenberg to testify only about the “caption and the outcome” of
any prior or current disputes, and your basis for refusing to permit Mr. Creidenberg to otherwise testify about
this topic is relevance and because the request is overly burdensome. You agreed to send us case law that you
have that allegedly supports your position. We ask that you do so by close of business tomorrow, Thursday,
November 20, 2014. In J&J v. Rexall Drug, 186 USPQ 201 (TTAB 1975), The Board stated “Thus applicant’s
interrogatories requesting identification of legal proceedings or written or oral agreements between oppose
and third parties based on opposer’s ownership of its pleaded mark . . are not objectionable, except that
opposer need merely identify the legal proceedings by naming the parties involved, listing the jurisdiction and
proceeding number, and stating the outcome; that is, opposer need not . . identify all documents pertaining
to such litigation, such request being too broad and burdensome. Moreover, in line with the aforesaid ruling,
oppose need not provide discovery concerning trademark uses of, or the filing of applications to register by,
third parties with whom oppose has no direct contact.

Applicant’s Second Set of Requests for Production:

Opposer is refusing to produce documents responsive to Request Nos. 75, 76, 77, 82, 83, 84, 87, 90, and

98. Your basis for these refusals is relevance. Opposer is also refusing to produce any documents responsive to
Request No. 67, other than documents it already had produced, which are limited to only the aspects of those
two projects with which Applicant was involved.

We have provided documents responsive to Request No. 75. See above (re Topic 39) with respect to our
objections to Request No. 82. With respect to Request Nos. 87 and 98, and without waiving any other
objections, Opposer states that it has no responsive documents. Also, see above (re Topic 4) with respect to
our objections to Request Nos. 76, 77, 83 and 84.

Opposer is producing, or already has produced, documents responsive to Request No. 86.

Opposer is refusing to produce documents responsive to Request Nos. 95 and 96, on the basis that the
information sought is publicly available, even though some of these documents could be e-mails or
correspondence of Opposer, which would not be publicly available.

All such documents related to third party usage of which Opposer has had contact with have been produced.



e Opposer is refusing to produce additional documents about Opposer’s alleged bona fide intent to use, and use
sufficient to support its Statements of Use, in connection with its two registrations of its CHLORASHIELD mark, in
Request Nos. 78-80 on the basis of attorney-client privilege. Again, your position is that, even though Mr.
Dreitler executed the declarations in connection with the intent-to-use applications and Statements of Use on
behalf of Opposer, the facts underlying these filings and declarations, and any statements, whether made in
documents (print or electronic) or in conversation, between your firm and Opposer about the facts underlying
these filings and declarations, are somehow protected by the attorney-client privilege, and that you will instruct
Mr. Creidenberg not to answer any questions about those issues on the basis of attorney-client privilege. And
again, you agreed to send us case law that you have supporting your position, and we ask that you do so by the
close of business tomorrow, Thursday, November 20, 2014. See above.

Please let us know immediately if we misunderstood any of these points.

Thanks,
Erin

Erin M. Hickey | Principal

12390 El Camino Real
F l S H @ San Diego, CA 92130
PR Direct Dial: 858-678-4327
Fax: 858-678-5099
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Overview

‘ Vancive Medical Technologies™, Carefusion Sign Agreement For Antimicrobial Dressing
News Releases

Leadership Exclusive agreement in North America marks first line of vascular access dressings from CareFusion
Media Library Moy 19, 2013
Ethics and Compliance CHICAGO — November 19, 2013 — Vancive Medical Technologies™ and CareFusion Corporation (NYSE: CFN) today announced

an exclusive agreement in the United States, Canada and Mexico for the licensing and distribution of Vancive's BeneHold™
Chiorhexidine Gluconate (CHG) antimicrobial Adhesive Technology for applications in vascular access.

Events

Global Citizenship

Under the agreement, CareFusion will market Vancive's unique antimicrobial adhesive technology used with transparent =
dressings that are ideally suited for protection of catheter insertion sites. The first product received 510{k) cdearance from the

U.S. Food and Drug Administration (FDA) in September 2012 and will be co-branded under CareFusion's new ChioraShield™

brand.

"We are excted about this collaboration, and believe it is an excellent oppertunity to combine the unique capabilities of each
company,” said Howard Kelly, president and general manager of Vancive Medical Technologies. "By bringing together the
considerable infection prevention expertise at CareFusion and Vancive's cutting-edge technologies, we will provide innovative
solutions to the vascular access market.”

CareFusion and Vancive are warking together to develop a comprehensive line of dressing products that incorporate the
BeneHold™ CHG antimicrobial Adhesive Technology to meet the specific needs associated with many types of vascular access
procedures, CareFusion expects to commmercialize these offerings during the company’s fiscal third guarter, which begins in April.

“The collaboration with Vancive Medical Technologies and the new ChloraShield™ line of dressings are a perfect fit with our
leadership in CHG products,” said Jim Leitl, senior vice president and general manager of Medical Speciaities at CareFusion.
"These innovative vascular access dressings extend our clinically differentiated infection prevention and vascular access product
portfolios, allowing us to create greater value for our customers.”

BeneHold is a trademark of Avery Dennison Corporation. ChicraShield is a trademark of CareFusion Corporaiton.

About Vancive Medical Technologies
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About Vancive Medical Technologies a

Vancive Medical Technologies makes inspired advances that lead to intelligent results. The business uses the most advanced
adhesive and material technologies to create products that make healthcare easier for everyone. Vancive Medical Technologies is
an Avery Dennison business headquartered in Chicage, Illinois. To learn more about Vancive Medical Technologies, visit

WWW. vancive.averydennison.com.

About Avery Dennison

Avery Dennison (NYSE:AVY) is a global leader in labeling and packaging materials and solutions. The company's applications and
technologies are an integral part of products used in every major market and industry. With cperations in more than 50
countries and 30,000 employees woridwide, Avery Dennison serves customers with insights and innovations that help make
brands more inspiring and the world more intelligent. Headguartered in Pasadena, California, the company reported sales from
continuing operations of $6 billion in 2012. Learn more at www.averydennison.com.

About CareFusion

CareFusion (NYSE: CFN) is a global corporation serving the health care industry with products and services that help hospitals
measurably improve the safety and quality of care. The company develops industry-ieading technologies including Alaris®
infusion pumps, Pyxis® automated dispensing and patient identification systems, AVEA®, AirLife® and LTV® series ventilation and
respiratory products, ChloraPrep® products, MedMined® services for data mining surveillance, ¥. Mugller® surgical instruments,
and an extensive line of products that support Interventional medicine. CareFusion employs approximately 15,000 people across o
its global operations. More information may be found at www.carefusion.com.

e

For further information: Vancive Media Contact: Bob Giuliano, (610) 328-1051 @, Bob.Giuliano@prplace.biz, or Vancive
Marketing Communications Contact: Suzanne Kelly, (312) 629-4607 &, Suzanne.kelly@averydennison.com, or CareFusion
Media Contact: Troy Kirkpatrick, (858) 617-2361 {®, troy.kirkpatrick@carefusion.com or CareFusion Investor Contact: Jim
Mazzoia, (858) 617-1203 &, jim.mazzola@carefusion.com
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF Trademark Application Serial Nos. 85/499349; 85/499345;
85/499337 and 85/499332

DATE OF PUBLICATION: May 29, 2012

Carefusion 2200, Inc.,
Opposer, Combined Opposition No: 91
206,212
V.
Entrotech, Inc.
Applicant

OPPOSER’S REPSONSES AND OBJECTIONS TO
APPLICANT’S 30(B)(6) NOTICE

1. Opposer’s business aitd history, includingOpposer’s pedecessoris
interest.

RESPONSE: Opposer objects to this topic asrrently drafted because itaserly
broad and not reasonably calculated to lead to the discovery of admissible evidence.
Subject to and without waiving any objections, Opposer idenfiiesCreidenbertp
address tis topicon behalf of the CareFusion business unit responsible for the products
sold by Opposer under Opposer’s Marks.

2. Opposer’s corporatgructure.
RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculatl to lead to the discovery of admissible evidence. Subject to and

without waiving any objections, OpparsidentifiesJan Creidenbertp generally address
topics regarding Opposer’s corporate structure of which he has knowledge.

3. Opposer’selationslip, collaboration, business, and/or partnerstiip

Applicant, EntrofooMedical,LLC, John S. Foor, M.D., and/drm McGuire.

RESPONSE: Opposer identifiedan Creidenberg

4, Opposer’s relationshigollaboration, businessnd/orpartnershipwith



Avery DennisonCorporation, includingbut notlimited to, its business under theade
nameVancive MedicalTechnologies, withhespet to Opposer’'s Goodsffered and/or
sold in connectionwith Opposer'sCHLORASHIELD Marks and any other products
Opposeirffers,sells,or intends to selvith chlorhexidne.
RESPONSE: Opposer objects to this topic as not reasonably calculated to lead to the
discovery of evidence that is relevant to the issues raised in this Opposition.
5. Opposer's Goods offered and/or sold under OpphiseKs.
RESPONSE: Opposer identifies Jan Creidenberg.
6. The advertising, rarketing and/or promotion of Opposer's Goods

under Opposer’Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

7. The research, testing, development, mnufacture, produion,
distribution, narketing,advertising, and/osale of Opposer’s Goods under Opposer’'s
Marks, including, but not limited to, any and all pilot studies and/or dinical trials
and any and all approvalsby an InstitutionalReview Board, by Opposer,Avery
Dennison Corporation, aany other company, organizatiorgntity, or person.

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably caldated to lead to the discovery of admissible evidence, or to evidence that
is relevant to the issues raised in this Opposition. Opposer further objects ¢otaistr

to the extent it seeks disclosure of confidential, proprietary, trade seavéigor
competitively sensitive information.

8. Totalannualprofits and revenuederivedfrom Opposer’s Goods sold
under orin connectionwith Opposer'sMarks. (For Opposer's CHLORAPREP

Goods,for eachyear from 2004 to the present. For OpposefGHLORASHIELD



Goods,for eachyearfrom the dateof first sde to thepresat.)

RESPONSE: Opposer identifies Jan Creidenberg.

9. Total annual expendituresfor advertsing, narketing, andor
promotion for Opposer's Goods under Opposer's Marks. (For Opposer’s
CHLORAPREP Goods, for each year from 20040 the present. For Opposer’s
CHLORASHIELD Goods,for eachyearfrom thedate of firstadvertisingmarketing,

and/orpromotingto thepresent.)

RESPONSE: Opposer identifies Jan Creidenberg.

10. The volumef salesof Opposer’'s Goods und@pposer’'s Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

11. Articles, whether published or unpublished, solicited or
unsolicited, press releasesccolades, awardgyr otherpresscoverag@ concerning

Opposer’'s Goodsfferedand/or soldn connectiorwith Opposer’sMarks.

RESPONSE: Opposer identifies Jan Creidenberg.

12. Consmner attitudes or perceptionsof Opposer and/oOpposer’s
Goods offered and/or soid connectonwith Opposé€s Marks.

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to evidence tha
is relevant to the issues raised in this Opposition. Subject toviimout waiving any
objections, Opposer identifiesan Creidenbergs a person who may have personal
knowledge as to this topic.

13. Thesatisfaction dissatisfagbn, and/orcomplaints from consuners or

the trade withrespectto Opposer’'s Goods aéfed and/or soldin connectionwith

Opposer'aviarks.



RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to evidence tha
is relevant to the issueaised in this Opposition.
14. Any business plan, anketingplan, or strategicplan regardingOpposer’s
Goods offeredand/or soldin connectionwith Opposer'sMarks, including, but not

limited to, Opposer’'plan or intentto expandor increasethe types of goods Opposer

offers for sde underOpposer’'sVarks.

RESPONSE: Opposer objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioemation.
Subject to and without waiving any objections, Opposer idenfiaiesCreidenberg

15. The purchasersor consuners of Opposer’s Goods offered and/or
sold in connectionwith Opposer’sMarks, including, butnot limited to, Opposer’'s
method ofidentifying andsoliciting businesfrom suchpurchaser®r consumersand
any marketingplans or proposals reiag to sare.

RESPONSE: Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioamation.
Subject to and without waiving any objections, Opposer idenfiiasCreidenberg.

16. Thechannelsof advertisingin which Opposer rarkets,promotes,and
advertises, anthe channels otradein which Opposer dé&s Opposer’'s Goodsffered
and/or sold in connectiomith Opposer’s Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

17.  Thepriceof Opposer’s Goods offedand/or sold under Opposer’s
Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

18. The degree otarelikely to be exercisedoy consunerswho purchase



Opposer’'s Goods offedand/or soldn connectiorwith Opposer’s Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

19. Theconception, developemt,consicration,design,selection, adoption,
and first use of Opposer’'sMarks, including discussionsvith advertisng, marketing,

and/orbranding agencies.

RESPONSE: Opposer identifiedan Creidenbergs a person who may have some
historical knowledge regardirtgis topic.

20. Theconception, developemt,consideration, desigselection, adoption,
and first use of thesloganTHE CHLORAPREP ADVANTAGEIn connectionwith
Opposer’s products.

RESPONSE: Opposer objects to this topic as overly broad and not reasonably
calculated to lead to the discovery of admissible evidence, or to evidence tleatdatre
to the issues raised in this Opposition.

21. When Opposer first becane awae of Applicant’'s use and/or
application to registerits slogan THE CHLORHEXIDINE ADVAN TAGE, which
is the subjectof United Stateg\pplicationSerialNos. 85/661,17and85/661,170.

RESPONSE: Opposer objects to this topic as overly broad and not reasonably
calculated to lead to the discovery of admissible evidence,emidence that is relevant
to the issues raised in this Opposition.

22. Alternativesonsideredwhen selectingOpposer’sMarks, as well as

the slogan THE CHLORAPREP ADVANTAGE, and the reasonsfor adopting

Opposer'sMarks oversuch alérnatives.

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to ettdence



is relevant to the issues raised in this Opposition.

23.  Searche®r investigatonsrelatingto a nameor tradenmark
incorpording theterm“CHLOR” or “CHLORA,” including, but noti mited to, trademark
or clearancsearches.
RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
slbject to the attorneglient privilege. Subject to and without waiving any objections,
Opposer identifiedan Creidenberg.

24. Opposer'sawarenesf third-party uses of nanes or trademarks
incorporatinghe termCHLOR” or “CHLORA.”

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorneghent privilege.Opposer identifiedan Creidenberg.

25. Opposer'surrent and intendedplatform of brands incorp@ating

the prefix “CHLOR” or “CHLORA.”

RESPONSE: Objection Opposer states that it does not have a platform of brands
containing the prefix “CHLOR”Subject to and without waiving any objections, Opposer
identifiesJan Creidenberg

26. Thedescriptive nare of Opposer'sMarks and,if applicable,any of

Opposer’s othetradanarksincorporatingthe pefix “CHLOR” or “CHLORA.”

RESPONSE: Opposer objects to this topas currently draftetlecause it is unclear, and
appears to be seeking testimony that is legal in natDpposer further states that it does
not have a platform of brands containing the prefix “CHLOR”

27. Opposer’s policiagdenforcenentadivities involving Opposer’s
Marks.

RESPONSE: Opposer objects to this topictime extent it is seeking information that is
subject to the attorney-client privilege. Subject to and without waiving any iobjgct
Opposer identifiedan Creidenberg.



28. Prior or curent disputes, including, but not limited to, liti gation,
arbtration, mediation, threatsto use, and U.S. Patent and Trademark Office
proceedingghat relate,in any way,to Opposer’sMarks, including, but notimited to,

MedtFlex, Inc. v. Nice-Pak Prods.)nc., 422 F. Supp.2d 1242 (D. Kansas 2006).

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to ethdgnce
is relevant to the issues raised in this Opposition.

29. Anyobjection ofany kind that any third paty has maderelatingto

Opposer’s use of Opposer’'s Marks.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorneglient privilege. Subject to and without waiving any objections,
Opposer identifies Jan Creidenberg as a person who may have personal knowledge on
this issue.

30. Agreaments involvingOpposer’sMarks, including, but notlimited to,
all co- developnent or co-brandingagreenents, licenses,settlenent agreenents, and

co-existence agrements.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorney-client privilege. Subject to and without waiving any iobigct
Opposer identifiedan Creidenberg.

31. Likely or passibleconfusiorbetweerOpposer'sVarksandApplicant’s
Marks.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorney-client privilege. Subject to and without waiving any iobjgct
Opposer idetifies Jan Creidenberg as a person who may have personal knowledge on
this issue.

32. Instancedvolving persons inquiringor commenting about any

relationship betwee®pposer and Applicant.



RESPONSE: Opposer identifies Jan Creidenberg.

33.  Opposer’s awarenes$ ApplicantandApplicant'sMarks.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorney-client privilege. Subject to and without waiving any iobigct
Opposer identifies Jan Creidenberg as a person who may have personal knowledge on
this issue.

34. Opposer’s allegeddsof business thatill result from Applicant’s
Marks.

RESPONSE: Opposer identifies Jan Creidenberg.

35. Opposer’s copetitors.

RESPONSE: Opposer idetifies Jan Creidenberg.

36. Opposer’s responses to ApplicakiistandSecondsetof

Interrogatories.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorney-client privilege. Subject towaitdout waiving any objections,
Opposer identifies Jan Creidenberg as a person who may have personal knowledge on
this issue.

37. Opposer’s docentsproducedn responséo Applicant’sFirst ard

SecondSetof Requestsor Productiorof Documentsand Things.

RESPONSE: Opposer objects to this topic to the extent it is seeking information that is
subject to the attorney-client privilege. Subject to and without waiving any iobjgct
Opposer identifies Jan Creidenberg as a person who may have personal knowledge on
this issue.

38. Filings with the Foodand Drug Administration (the “FDA”) with
respectto Opposer’s Goods offered and/or smidconne&tionwith Opposer’s
CHLORASHIELD Marks.

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to ethdgnce

is relevant to the issues raised in this Oppositiddpposer further objects to this request
to the extent iseeks disclosure of confidential, proprietary, trade secret, or other



competitively sensitive information.
39. Filings,both trademark and patent, with regpect to Opposer's Gods
offered and/or solth connectiorwith Opposer's CHLORASHIELD Marks

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, or to evidence tha
is relevant to the issues raised in this Opposition. Opposer further objects amthastr

to the extent it seeks disclosure of confidential, proprietary, trade secrether
competitively sensitive information.Opposer objects to this topic to the extent it is
seeking information that is subject to the attornkgnt privilege.

40. All companies, organizations, entities, or people tlat Opposer
communicated with, solicited, encouraged, orengagedin any discussions or
negotiatons aboutresearching, testing, developing, manufacturing, producing,
distributing, narketing, advertising, and/or sellingOpposer’'s Good®ffered and/or
sold in connectiorwith Opposer'sCHLORASHIELD Marks.

RESPONSE: Opposer objects to this topic as currently drafted as overly broad and not
reasonably calculated to lead to the discovery of admissible evidence, atdoncevihat

is relevant to the issues raised in this OppositidDpposer further objects to this request
to the extent it seeks disclosure of confidential, proprietary, trade seavéteor
competitively sensitive inforation.

Dated: October 16, 2014. Respectfully Submitted,
DREITLER TRUE LLC

/Mary R. True/
Joseph R. Dreitler
Mary R. True
19E. KossuthSt.
Columbus, OH 43206
Telephone: 614-449-6767
Email: jdreitler@ustrademarklawyer.com
Email: mtrue@ustrademarklawyer.com

Attorneys for Opposer
CareFusion 2200, Inc.



CERTIFICATE OF SERVICE

| hereby certify that o®ctober 16, 2014, a true and correct copy of theyfwrgy
was served via electronic mail upon Erin Hickehiakey@fr.com

/s/ Mary R. True

Mary R. True
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IN THE UNITED STATES PATENT AND TRADE MARK
OFFICE BEFORE THE TRADEMARK TRIAL AND
APPEAL BOARD

In the matterof applicationSerialNos.:

Ser. No. 85/499,34fr themark
CHLORAD ERM Ser. No. 85/499,34for
the nark CHLORAB SORB Ser. No.
85/499,33For themark CHLORABOND
Ser. No. 85/499,33fr themark
CHLORADRAPE

Filed on December 19, 2011
_Publishedn theOfficial Gazetteon May 29, 2012 Combined Opposition No.: 91-206,212

CAREFUSON 2200, INC.,
Opposerv.
ENTROTECHLIFE SCIENCES|NC.,

Applicant

OPPOSER’'S WRITTEN RESPONSES TO
APPLICANT'S SECOND SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS AND THINGS
Under Rule 34 of thEederaRulesof Civil ProcedurendRule 2.120 of the
Trademark Rulesof Practce, Oppo®r CareFusior2200, Inc.(*Opposer”) makes the

following written responses and objectiongtpplicantEntrotechLife Sciencesinc.’s

(“Applicant”) Second Set of Requests for Production of Documents.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND
THINGS

Request No. 67. All DocumentsandThingsreferencingor concerninghe

“LINUS” and/or‘B LACKBEARD” projects wvith which Opposer was involved.
10



WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Ogposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to lead e tdiscovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, pryptreide

secret, or other competitively sensitive information. Subject to and without waian
objections, Opposer states that responsive documents relatinditoitibe aspects of the
LINUS and/or BLACKBEARD projects in which Applicant participated have been
produced.

Request No. 68. All DocumentsandThingsconsttuting, referencingor
concerning Opposer’'s communicatiavith Applicant, EntrofooMedical,LLC
(“Entrofoor”), John S. Foor, M.D. (“Dr. Foor”), and/@m McGuire (“Mr.
McGuire”) from 2007 through 2011 with respeotdeveloping redicalproducts
with chlorhexidine.
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opgposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated todle to the discovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide
secret, or other competitively sensitive information. Subject to and without gain
objections, including in particular, objections as to relevance, Opposer statt that
responsive and non-privileged documents have been produced.
Request No. 69. All DocumentsandThingsconsttuting, referencingor
concerningOpposer’s internal communicatiofiem 2007 through 2011 with
respecto collaboratingand/or partnering ith Applicant,Entrofoor,Dr. Foor,
and/orMr. McGuirewith respecto developing redicalproductswith
chlorhexidinejncluding, but notlimited, docunentsandthingsreferencing or

concerningOppose's interestin collaboratingandor partneringwith Applicant,

Entrofoor,Dr. Foor, Mr. McGuire.

11



WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Ogposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to lead e tdiscovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information. Subject to and without waian
objections, includig in particular objections as to relevance, Opposer statesllithat
responsive and non-privileged documents have been produced.

Request No. 70. All DocumentsandThingssufficient to describan-person,
telephone, andeb-basedneetingdbetweerOpposerlandApplicant, EntrofoorDr.
Foor, and/oMr. McGuirewith respecto developing redicalproductswith
chlorhexidine, includingll informationanddocumentsharedat such neetings

from 2007 through 2011.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Ogposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to lead e tdiscovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information. Subject to and without waian
objectionsparticularly those relating to relevance, Opposer stateslthrasponsive and
non-privileged documents have been produced.

Request No. 71. All DocumentsandThingsApplicant,Entrofoor,Dr. Foor,
and/orMr. McGuireprovidedto Opposer withrespecto possiblyco-developing
medicalproducts with chlorhexidine, including, but diehited to, all research,
testing, studiesandprototypesfor each yeafrom 2007 througt2011, andany
docunentsor thingsreferencingor concerninghem, includingany communications
or correspondencwith athird partyabout them.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Ogposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to lead e tdiscovery of admissible evidence. Opposer further

objects to this request to the extent it seeks disclosure of confidential, prgptreide
secret, or other competitively sensitive information. Subject to and without yaixyn

12



objections, particarly those relating to relevance, Opposer states that all responsive and
non-privileged documents have been produced.

Request No. 72. All DocumentsandThingsreferenengor concerningny
concernsrissues Opposer hadth respecto partneringand/orcollaborating
with Applicant, Entrofoor,Dr. Foor, and/oMr. McGuirewith respecto
developing nedicalproductswith chlorhexidingor eachyearfrom 2007 through

2011.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opgposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to lead e tdiscovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information. Subject to and without gaixin
objections, particarly those relating to relevance, Opposer states that all responsive and
non-privileged documents have been produced.

Request No. 73. All DocumentsandThingsconsttuting, referencingor

concerning anggreenents involving or negotiatedith Applicant,Entrofoor,

Dr. Foor, and/oMr. McGuire,includingcorfidentialityagreenents,non-

disclosureagreenents Jettersof intent, developmergreenents,andterm

sheetswhetherin draftor final form, from 2007 through 2011.
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Ogposer a
objects to this request to the extent it seeks information not relevant to a claim or
reasonably caldated to lead to the discovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide
secret, or other competitively sensitive information. Subject to and without yaixyn

objections, particularly those relating to relevance, Opposer stated tiegpahsive and
non-privileged documents have been produced.

Request No. 74. All DocumentsandThingssufficient to describehe

13



relationshipbegweenOpposer and Applicant, Entrofoor,.foor, and/oMr.
McGuireregardinghe chlorhexidine products, including tleasons Wy the
collaboratiorendedrom 2007 to 2011.
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request to the extent it seeks information not relevant to a claim or
reasonably calculated to leadth® discovery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide
secret, or other competitively sensitive information. Subject to and without gaixin

objections, partidarly those relating to relevance, Opposer states that all responsive and
non-privileged documents have been produced.

Request No. 75. All DocumentsandThingsOpposer, or angntity or person
relatedto Opposer, fileavith the Food an@®rug Administration(the“FDA”) with
respecto the products identifiesth Opposer’s Wited StatesRegistratiorNos.
4,495,083 and 4,488,745 for Oppos€&dLORASHIELD mark, including, but not
limited to, written submissionsiequestgor information,andresponset requests
for informationfor eachyearfrom 2007 to the present.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidenae this trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioamation.

Request No. 76. All DocumentsandThingsreferencingpr concerning
Opposer’s collaboration and/or partnershith Avery Dennison Corporation,
including, but noti mitedto, itsbusiness under tieadename Vacive Medical
Technologieswith respecto the products identifiesh Opposer’s Wited States
RegistratiorNos. 44,495,083 and 4,488,745 for Opposer's CHLORASHIELD

markfrom 2007 to theresentincluding, but notimited to, all agreenents and

14



communicationfrom 2007 to thepresent.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidenae this trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioemation.

Request No. 77. All DocumentsandThingsreferencingpr concerningnyother
company,organizationentity, or person, withwhich Opposer communicated,
solicited, encouragedy engageth anydiscussions or negotiations about
researchinggesting,developing, ranufacturingproducingdistributing, marketing,
advertising, and/osellingthe products identifiesh Opposer’s Wited States
RegistratiorNos. 4,495,083 and 4,488,745 for Opposer's CHLORASHIELD mark.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidenae this trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioemation.

Request No. 78. All Documentsand Things that suppo®pposer’s bases for
alleging good faithbona fideintentto use theCHLORASHIELD mark in United
Statesconmercewith respectto United StatesRegistrationNos. 4,495,083 and
4,488,745 at theme Opposer applied tegisterthe markson June 1, 2010.

WRITTEN RESPONSE: Objection. Opposeobjects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.
Opposer also objects to this request because it seeks information not relevantnto a cla
or reasonably calculated to lead to the discovery of admissible evidence radbimark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitivematam, or
information subject to the tarney<lient privilege. Subject to and without waiving any

objections, Opposer states that responsive,-pnmileged documents have been
produced.

15



Request No. 79. All DocumentsandThingsthatsupport Opposer’s basis for filing
its Statenentof Usefor the CHLORASHIELD markin United Statescommerce

with respecto UnitedStatesRegistraton No. 4,488,745 on Decédrer1l, 2013 and
the asisOpposer’s counsel of reconddfor signingthe delarationin support of

sdane.

WRITTEN RESPONSE: Objection. Opposerobjects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.
Opposer also objects to this request because it seeks information not relevantnto a cla
or reasonably calculated to leadhe discovery of admissible evidence in this trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitivematam, or
information subject tahe attorneyclient privilege. Subject to and without waiving any

objections, Opposer states that responsive,-pmmileged documents are produced
herewith.

Request No. 80. All DocumentsandThingsthatsupport Opposer’s basis for
filing its Statenentof Use for theCHLORASHIELD markin United States
commercewith respecto UnitedStatesRegistraton No. 4,495,083 on Decdyar
12, 2013 and theasisOpposer’s counsel of reconddfor signingthe delaration

in support of sam

WRITTEN RESPONSE: Objection. Opposeobjects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.
Opposer also objects to this request because it seeks information not relevantnto a cla
or reasonably calculated lead to the discovery of admissible evidence in this trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitivematam, or
information subject to the attornegtient privilege. Subject to and without waiving any
objections, Opposer states that responsive,-pnmileged documents are produced
herewith.

Request No. 81. All DocumentsandThingsconstitting, referencingor
concerningall communications Opposer hadernallyabaut adopting the
CHLORASHIELD mark for the productgdentifiedin Opposer’s Unid States

RegistratiorNos. 4,495,083 and 4,488,745, including, butlmoited to, any

16



communicationsvith Applicant, Entrofoor, Dr. Foor, and/or Mr. McGuire.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Opposer further

objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive informati®ubject to and without waiving any
objections, Opposer has no documents responsive to this Request but reserves the right to
supplement this response if responsive, non-privileged documents are found.

Request No. 82. All DocumentsandThingsconstitting, referencingor
concerningall patentghat Opposer, ainyentity or persorrelatedto Opposer, has
filed for the products identifieth Opposer’s Wited StatesRegistratiorNos.
4,495,083 and 4,488,745 for Opposer's CHLORASHIELD mankianyother
products Opposer magtendto sell underthe CHLORASHIELDmark,including
researchimemorandagorresponderg andfilin gswith the UnitedStatesPatentand
Trademark Office.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide
secret, or other competitively sensitive information.
Request No. 83. All DocumentsandThingssufficientto show Opposer’s
capabilitiesto researchtest,develop, mnufactureproducedistribute market,
advertise, and/agell identifiedin Opposer’s Wited StatesRegistratioriNos.
4,495,083 and 4,488,745 for Opposer's CHLORASHIELD nexidtusivelyon its
own, without collaborating ith anyotherentity or person.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
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also objects to this requdstcause it seeks information not relevant to a claim or
reasonably calculated to lead to the discovery of admissible evintetinie trademark
opposition. Opposer further objects to this request to the extent it seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioemation.

Request No. 84. All DocumentsandThingsconsttuting, referencingor
concerning anyesearchstudies, pilot studies|inical trials, or testing
conducted by Opposer, Avery Dennisonanyothercompany,organization,
ertity, or peron, todevebp the productglentifiedin Opposer’s Wited States
RegistratiorNos. 4,495,083 and 4,488,745 for Oppos€rdi.ORASHIELD

mark.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information.

Request No. 85. All DocumentsandThingssufficientto describe Opposer’s
platform of brands containing tipeefix “CHLOR” or “CHLORA.”

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Regpondin
further, Opposer states that it does not have a platform of brands containing the prefix
“CHLOR”. Subject to and withouvaiving any objections, particularly those relating to
relevance, Opposer states that all responsive angnmaleged documents have been
produced.

Request No. 86. All DocumentsandThingssufficientto describe Opposer’s plan
to marketanyother brands containing the grefCHLOR” or “CHLORA” in thefuture.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Regpondin
further, Opposer states that it does not have a platform of brands containing the prefix
“CHLOR". Opposer further objects to this request to the extent it seeks disabbsure
confidential, proprietary, trade secret, or other competitively sensitioemation.
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Subject to and without waiving any objections, particularly those relating to meleva
Opposer states thatsgonsive and non-privileged documents have been produced.

Request No. 87. All DocumentsandThingsreferencingpr concerning
Opposer’s conceptioryaluationdevelopnent,clearanceselectionadoption,
designfirst use, and/oplansfor futureuse ofTHE CHLORAPREP
ADVAN TAGE mark, including when the ark was firstadopted, the
circumstanceeelatingto its adoption, the individual or group tHast selected
the nane,andwhy thenamewas selected.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information.

Request No. 88. All communicationdbetweernOpposer andnyadvertising,
marketing,and/or brandinggencyeferencingr concerninghe
CHLORASHIELD mark or anyotherof Opposer’s brands containing the

“CHLOR” or “CHLORA” prefix.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly
broad and unduly burdensome with respect to its request for “all” documents and
things, and compound with respect to seeking information on both the marketing of
multiple products. Responding further, Opposer states that it does not have a
platform of brands containing the prefix “CHLOR”. Subject to and without waiving
any objections, Opposer states that responsive documents have been produced and
additional responsive documents are produced herewith.

Request No. 89. All DocumentsandThingsconsttuting, referencingor
concerningnarketresearctstudiedor theproducts sold or intended besold
under theCHLORASHIELD mark, for anyother of Opposer’s products containing
the “CHLOR” or “CHLORA” prefix, and for anytherof Opposer’s chlorhexidine

products.
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WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things, and
compound with respect to seeking informationboth the marketing of multiple

products. Responding further, Opposer states that it does not have a platform of brands
containing the prefix “CHLOR”. Subject to and without waiving any objections, Opposer
states that responsive documents have been produced.

Request No. 90. All DocumentsandThingsconsttuting, referencingor
concerningapprovaldy anlinstitutionalReviewBoardfor the productssoldor
intendedo be sold undethe CHLORASHIELDmark,for anyotherof Oppcser’s
products containing theCHLOR” or “CHLORA” prefix, andfor anyotherof
Opposer’s chlorhexidine products.
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Responding further,
Opposer states that it does not have a platform of brands containing the pref@RCHL

Opposer further objects to this request to the extent it seeks disclosure of cabfident
proprietary, trade sedreor other competitively sensitive information.

Request No. 91. All Documentsand Thingssufficientto establisithe volume
of sales for theproduct sold under th€HLORASHIELD mark identified in
RegistratiorNo. 4,488,745 sindé has enterethe market.

WRITTEN RESPONSE: Responsive, neprivilegeddocuments are produced herewith

and have been designated “Trade SeCmhmercially Sensitive” pursuant to the
Protective Order in place in this matter.

Request No. 92. All DocumentsandThingssufficientto establisithe volumeof
salegor theproduct sold under theHLORASHIELD mark idertified in
RegistratiorNo. 4,495,083 sincé has enterethe market.
WRITTEN RESPONSE: Responsive, neprivilegeddocuments are produced herewith
and have been designated “Trade SeCmhmercially Sensitive” pursuant to the

Protective Order in place in this matter.

Request No. 93. All DocumentsandThingssufficient to establishithe
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advertising expenditurdsr theproduct sold under tHeHLORASHIELD mark
identifiedin Registration No. 4,488,745 singehas enterethe narket.
WRITTEN RESPONSE: Responsive, non-privileged documents will be produced.
Request No. 94. All DocumentsandThingssufficient to establisithe advertising
expendituresor the products sold or intendéd be sold under the
CHLORASHIELD mark identifiedin RegistratiorNo. 4,495,083inceit has
enteredhe market.
WRITTEN RESPONSE: Responsive, non-privileged documents will be produced.
Request No. 95. All DocumentsandThingsreferencingRegistratiorNos.
or ApplicationSerialNos. of all tademark®r servicemarks,eitherregistered
or applied for, in International Classes 5 or 10 withUhé&ed StatesPatentand
Trademark Office of which Opposer iawarethatcontaintheletterstring
“CHLOR” or “CHLO.”
WRITTEN RESPONSE: Objection. This Request seeks information that is publicly

available and can be accessed as easily by Applicant as it could be reproduced by
Opposer.

Request No. 96. All DocumentsandThingsreferencingRegistratiorNos. or
Application Serial Nos. of alltrademarksor service marks, either registeredor
applied for, with the United States Patent and TrademarkOffice that cover
productswith chlorhexidine ofwhich Opposer isawarethat containthe letter
string“CHLOR” or “CHLO.”

WRITTEN RESPONSE: Objection. This Request seeks information that is publicly

available and can be accessed as easily by Applicant as it could be reproduced by
Opposer.

Request No. 97. All DocumentsandThingsrefereneng the descriptiveature

of the CHLORAPRERnark,the CHLORASHIELD mark, or anyof Oppo®r’'s
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marksthatcontainthe prefix*CHLOR” or “CHLORA.”
WRITTEN RESPONSE: Objection. This Request is an improper request for a legal

opinion. Responding further, Opposer states that it does not have a platform of brands
containing the prefix “CHLOR”.

Request No. 98. All DocumentsandThingsrefererting or concerning
Applicant’'suse and/oapplicationto registerits sloganTHE CHLORHEXIDINE
ADVANTAGE, whichis the subjecbf UnitedStatesApplicationSerialNos.

85/661,172nd85/661,170.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad and
unduly burdensome with respect to its request for “all” documents and things. Opposer
also objects to this request because it seeks information not relevant to a claim or
reasonably calculated to lead to thecdigery of admissible evidence. Opposer further
objects to this request to the extent it seeks disclosure of confidential, prgptreide

secret, or other competitively sensitive information.

Request No. 99. All DocumentsandThings supportimg, tendingto support,
rebutting, or terding to rebutOpposer’s contation in Paiagaph12 of itsNotice of
Oppositiorthat“[t}he use andegistratiorof the Chloraderm Chlorabsorb,
ChlorabondcandChloradrapérademarksby theApplicantwill causehe
purchasingpublic and those who use or daeiliar with Opposer's goods to
assune, erroneouslyandto be confused, rsledand/ordeceivedthatthe
Applicant’s Chloraderm, Chlorabsorb, Chlorab@mdiChloradrape arksand
goods are mdeby ororiginatewith, arelicensedby, endorsed or sponsored by, or
arein same othemway associatedr connectedvith Opposer, alto Opposer’s
greatinjury andirreparabledamage.” (SeeNotice of Opposition I 12.)
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.
Responding further, Opposer states that all documents produced in this mattieeby ei

party support the above statement. Opposer reserves the right to supplement this respons
as more information becomes available through the discovery process.
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Request No. 100All Documentsand Things supportimg, tendingto support,
rebutting, or tenahg to rebutOpposer’s contation in Paagraph13 of Opposer’s
Notice of Oppositiorthat “Applicant’sfiling of four (4) variation®f thesane
mark— Chloraderm, Chlorabsorb, Chlorabondpp Chloradrape $or virtually
identicalgoods, evidenceslack of bonafide intent to use the various anksfiled
in the applications . . .” SeeNotice of Opposition { 13.)
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.
Responding further, Opposer states that documents produced in this matter bynpplica
and the testimony of Dr. Foor and Mr. Gotro, support the above statement. Opposer
reserves the right to supplement this response as more information beconaddeavail
through the discovery process.
Request No. 101All Documentsand Things supportimg, tendingto support,
rebutting, or tendingto rebut Opposer’s contentiam Opposer’s Motion to
Compelfiled February24, 2014 thatApplicant, who inDecenber2011][,] filed
four separatapplicatiomsfor threedifferenttypesof medical productsall four
beginningwith theprefix “chlora” andcoveringspecifictypes of FDA regulated
medicalproducts, (1) has no ongoing business amafacturingandselling such
medicalproducts?) it filed thefour applcations when it did not havkree
separatenedicalproducts under develomnt;and3) that Applicant has done
nothingto developthree differentnedical productdo be sold under fowtifferent
chloraformativemarkssinceit ended its business relationshiph Opposein the
sumnerof 2011.” SeeOpposer's Moton to Compel.)
WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.

Responding further, Opposer states that documents produced in this matter bynpplica
and the testimony of Dr. Foor and Mr. Gotro, support the above statement. Opposer
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reserves the right to supplement this response as more information beconaddeavail
through the discovery process.
Request No. 102All DocumentsandThingsOpposer identifies ingr relies
upon in preparingts responses to Applicant®econdSetof Interrogatorieso
Opposer, which accamanyApplicant’'s Secon&etof Requests for Production

of Docunentsand Things to Opposer.

WRITTEN RESPONSE: Objection. Opposer objects to this request as overly broad
and unduly burdensome with respect to its request for “all” documents and things.

Responding further, Opposer states that responsive non-privileged documents have
been produced.

Dated: October 16, 2014. Respetfully Submitted,

DREITLER TRUE LLC

/Mary R. True/

Joseph R. Dreitler

Mary R. True

19 E. Kossuth Street
Columbus, OH 43206
Telephone: 614-449-6767

Email: jdreitler@ustrademarklawyer.com
Email: mtrue@ustrademarklawyer.com

Attorneys for Opposer
CareFusion 2200, Inc.

24



CERTIFICATE OF SERVICE

| hereby certify that on October 16, 2014, a true and correct copy of the faregoin
was served via electronic mail upon Erin Hickehiakey@fr.com

/s/ Mary R. True

Mary R. True
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N
D R EITLER TRADEMARK, DOPYRIGHT, ADVERTISIMNG
AMD UNFAIR COMPETITIOMN LAW.
= TRUE LLC

137 E. State Street- Suite 101
Columbus, Ohio 43215
August 26, 2013
Mary R. True
Telephone: (614) 545-6355
Facsimile: (614) 241-2169
mtrue@strademarklawyer.com

Via e-mail: martens@fr.com; hickey@fr.com

Lisa M. MartensEsq.
Erin M. Hickey, Esq.
Fish & Richardson PC
12390 ElI Camino Real
San Diego, CA 92130

RE: Carefusion 2200, Inc. v. Entrotech Life Sciences, Inc.
Combined Opposition No.: 91206212

Dear Ms. Martens and Ms. Hickey,

We have reviewed Applicant's responses to OppgoBest Set of Interrogatories
and Requests for Production of Documents. These responses raise numerous issues that
we wish to bring to your attention.

As a preliminary matter, we do not believe that the responses represent a good
faith effort to provie discovery. As you are awafleBMP § 405.02 incorporates Fed. R.
Civ. Pro. 26(b)(1) such that any nprivileged information that is relevant to a claim or
defense of any parig dscoverableTBMP 8404.04(b) and Fed. R. Civ. PRB(b)(3)
requires that all interrogatories be answered separately and fully. EiQwéthe 24
interrogatories propounded, Applicant objected in 21 of its responses, and refused to
provide any substantive answer in 7 responses.

TBMP § 406.02 and Fed. R. Civ. Pro. 34(a)(1)(A) makes discoveaalyle
designated documents, electronically stored information, or designatedeahgilk
within the scope of Rule 26(b)(1). Rule 34(b)(2)(B) requires the production or permitte
inspection of all requested documents and things, or a written objection explaining the
specific, legallyvalid reason why the items requested should not be produced. Of the 27
requests for production propounded, Applicant objected in all 27 of its responses, and
refused to produce any of the documents or things requested in 10 responses.
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INTERROGATORIES

You have objected to Interrogatory No. 1 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to identify "all" meetitegd)daes
calls, emails, webing, proposals, contracts and payments between "anyone" affiliated
with Applicant, Opposer, or Carefusion 213 LLC. This objection is without merit: The
Interrogatory is neither broad nor overly burdensome in scope because it isnkgcess
limited to communications "relating to chlorhexadine film," the chemical compound at
the heart of the underlying trademark action. You also objected that thedatery is
unduly burdensome because it "seeks information or the identification of documents
equally avaible to Opposer.” This objection is similarly without merit: The federal
courts have not recognized this rationale as a legitimate objection to distownally,
you objected that the Interrogatory "seeks information not relevant to aalaleiens.”
This objection is again unmeritorious: As noted above, the Interrogatory requests
information on communications "relating to chlorhexadine film." Applicattsmps to
seek trademartegistration fopotentially competitivgproducts containinghlorhexadine
film are central to this controversy and Carefusion's opposition.

You have objected to Interrogatory No. 3 on the basis that it is overly broad and
unduly burdensome. However, you have not made this objection with specificity, as
required by Rule 33(b)(1)(4). General objections pled without a specific showimg of t
facts and reasoning supporting them are without rheYiau further objected that the
Interrogatory "seeks information not relevant to a claim or defense." t&d above, the
Interrogatory requests information on communications "relating to chlorhexaidm”
Applicant'sattemps to seek trademark registration for potentially competitive products
containing chlorhexadine film are central to this controversy and Carefusion'stigopos
Additionally, you objected that the Interrogatory "seeks disclosure of conétjent
proprietary, trade secret, or other competitively sensitive information” and ‘theeks
information subject to a confidentiality agreement with a thirtyga However, you
have again failed to explain the rationale behind this objection. A general objection of
confidentiality pled without a specific showing of the facts and reasoning simgport
them is without merit. Further, any concerns regarding the disclosure of comfidenti
information should already be addressed by the Confidentiality and Protective Orde
issued in this matter on December 4th, 2012.

You have objected to Interrogatory No. 5 on the basis that it "seeks information
not relevant to &laim or defense.” This objection is without merit. The Interrogatory
seeks identification of the chemical compounds used as ingredients in any product

! "The fact that the information sought is already known to the interroigatot a valid ground for
objection to the interrogatories ... [and the] fact that the informatiorhs@igqually available to the
interrogator ... does not render the interrogagoobjectionable.Bibbs v. New River Community and
Technical College285 F.R.D. 382, 394 (S.D.W.V. 2012) [citations omitiasgk alsdJnited States v. All
Assets Held at Bank Julius Bauer & Co., L&¥6 F.R.D. 396, 399 (D.D.C. 201D)nited States.v
Purdome 30 F.R.D. 338, 3383 (W.D.Mo. 1962)

2 Medtronic, Inc. v. Pacesetter Systems, 1822 USPQ 80, 83 (TTAB 1984) (party must articulate
objections to interrogatories with particularity)
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Applicant intends to sell under its trademarks. Applicattsmpts to seek trademark
registrationfor potentially competitive products containing chlorhexadine ilencentral

to this controversy and Carefusion's opposition. You then answer the Interrogatory by
claiming that "the products Applicant currently intends to sell do not have "cHemica
names." This answer is evasive and highly suggestive of legal gamesmanship. By the
plain meaning of its wording, the Interrogatory requests identificatiori ofamical
ingredients contained within the products Applicant intends to sell under its Marks.
Applicant cannot deny that these products contain chemicals, and that those chemicals
have names, or at least identifiers. Applicant must respond to this Intersolggat
identifying each of the chemicals presenthia products Applicant intends to sell under
each of Applicant’s Marks.

You have objected to Interrogatory No. 7 on the basis that it is overly broad and
unduly burdensome because it respis Applicant to identify "alllocuments filed with
FDA for each product that Applicant intends to sellliis objection is without merit:
The Interrogatory is neither broad nor overly burdensome in scope because it is
necessarily limited to products Applicant intends to sell "under each of Apfsica
Marks," which are central to the underlying action. Further, you have not alléted w
specificity in what way the Interrogatory is unduly broad or burdensome. Genera
objections pled without a specific showing of the facts and reasoning supportingrthem
without merit. You further objected that the Interrogatory "seeks information not
relevant to a claim or defense." Rule 26(b)(1) defines as relevant any intermati
"reasonably calculated to lead to the discovery of admissible evidence. cayigli
potentialmarketing and sale of products unégplicants Markslies at the heart of this
controversy and Carefusion's opposition. Accordingly, any documents filed by Applicant
with the FDA concerning such products are relevant to the claims and defenses of this
case.

You have objected to Interrogatory No. 10 on the basis that it is overly broad and
unduly burdensome. You have further objected on the basis that that the Interrogatory
"seeks information not relevant to a claim or defense." As noted above, general
objections pled without a specific showing of the facts and reasoning supportingréthem
without merit. You must either give specific reasoning for your objeesetting out in
what way the Interrogatory is overly broad, burdensome, or irrelegagbu must
provide the requested discovery.

You have objected to Interrogatory No. 11 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to indentify "each employeeland ea
officer" with knowledge of agreements between Entrofoor and Carefusion 213, LLC
This objection is without merit: The Interrogatory is neither broad nor olarjensome
in scope because it is necessarily limited to knowledge of agreements "ridating
chlorhexadine film". You further objected on the basis that the Interrogatmks's
information or the identification of documents equally available to Opposer.” As noted
above, he fact that the imirmation sought may kevailableto the interrogator is not a
valid ground for objection. You further objected on the basis that that theogatary
"seeks information not relevant to a claim or defense."” As shown above, general
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objections pled without a specific showing of the facts and reasoning supportingréhem
without merit. You must either give specific reasoning for your objeesetting out in
what way the Interrogatory is overly broad, burdensome, or irrelegagbu must

provide the requested discovery.

You have objected to Interrogatory No. 12 on the basis that it is overly broad and
unduly burdensome bauase it requests Aicant to dentify "each employee and each
officer” who had any involvement in the proposed joint development between Applicant
or Entrofoor and Carefusion 213, LLC. This objection is without merit: The
Interrogatory is neither broad nor overly burdensamscope because it is necessarily
limited to knowledge "relating to chlorhexadine film," the chemical compound at the
heart of the underlying trademark action. You further objected on the basis that the
Interrogatory "seeks information or the iden@fion of documents equally available to
Opposer."” As noted above, the fact that the information simghtady available the
interrogator is not a valid ground for objection. You further objected on the basis that
that the Interrogatory "seeks information not relevant to a claim or défeAseshown
above, general objections pled without a specific showing of the facts and reasoning
supporting them are without merit. You must either give specific reasonigguor
objection-setting out in what way the Interrogatory is overly broad, burdensome, or
irrelevant-or you must provide the requested discovery.

You have objected to Interrogatory No. 20 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to identify "any product” sold by
Applicant for which FDA approval has been requested or obtained. This objection is
without merit: The Interrogatory is neither broad nor overly burdensome in soccgéesbe
it is necessarily limited to products sold "under Applicantark,” and the trademark and
sale of such products is central to this controversy and Carefusion's opposition. You
further objected on the basis that that the Interrogatory "seeks informatiaiaevaint to
a claim or defense."” As noted above, genabgctions pled without a specific showing
of the facts and reasoning supporting them are without merit. You must either give
specific reasoning for your objectiesetting out in what way the Interrogatory is overly
broad, burdensome, or irrelevantr you must provide the requested discovery.

Additionally, although you have provided answers to Interrogatories No. 2, 4, 8,
9,13, 14, 15, 16, 17, 18, 19, 21, 22, 23, and 24, your answers were often preceded by the
following generic objections: 1. Interrogatory is overly broad and unduly buden<.
Interrogatory seeks information not relevant to a claim or defense; 3otyatory seeks
information or the identification or documents equally available to Opposer.; 4.
Interrogatory seeks disclosureamnfidential, proprietary, trade secret, or other
competitively sensitive information; and 5. Interrogatory calls for inféiongrotected
by attorneyclient privilege or workproduct immunity. These objections are insufficient.
As noted above, general objections based on scope, relevance, and burdensomeness pled
without a specific showing of the facts and reasoning supporting them are withi@ut me
Further, the fact that the information soughélready availabléo the interrogator is not
a valid gound for objection. Additionally, an objection of confidentiality or privilege
must also be pled with specificity, so that the propounding party may identify tire nat
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of the privilege asserted, and the way in which information requested falls uatler th
privilege. Moreover, if the Interrogatory requests the identification of docsnibet
responding party must provide a privilege log listing each document, its dnadter
recipient, and the nature of the privilege assettdthe provision of a privilege log is not
only required by the F.R.C.P.; it is an essential aid to the Court in the resolutiamt cl
of privilege. The mere generic allegation of confidentiality or privilegetsa sufficient
objection to a discovery request. To the extent that any of your answers to thengrecedi
Interrogatories were limiteebr failed to provide all responsive information available to
you--based on these unmeritorious objections, your responses are insufficient. You must
remove the improper objections and provide supplemental responses to each such
Interrogatory or represent that no information has been withheld based upon these
objections.

REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

You have objected to Request No. 1 on the basis that it is overly broad and unduly
burdensome because it requests Applicant to identify "all" meetings, telsptedise
emails, webinars, proposals, contracts and payments between "anyorageaffifith
Applicant, Opposer, or Carefusion 213, LLC. This objection is without merit: The
Request is neither broad nor overly burdensome in scope because it is necasagadly li
to communications "relating to chlorhexadine film," the chemical compound at the hea
of the underlying trademark action. You further objected on the basis that the Request
"seeks information or the identification of documents equally available to Oppéser.”
noted above, the fact that the information sougjlatready availabléo the requestas
not a valid ground for objection. You further objected on the basis that that the Request
"seeks information not relevant to a claim or defense."” As shown above, general
objections pled without a specific showing of the facts and reasoning supportingréhem
without merit. You must either give specific reasoning for your objeesetting out in
what way the Request is overly broad, burdensome, or irrelemapbu must provide
the requested discovery. You further objected on the thetithe Request "calls for
documents protected by the attorredient privilege or workproduct immunity, or
otherwise immune from discovery.” However, an objection of privilege must e ple
with specificity, so that the propounding party may identiy hature of the privilege
asserted, and the way in which information requested falls under that privilese.thd
responding party must provide a privilege log listing each document, its dradter
recipient, and the nature of the privilege assersali have provided no privilege log,
nor have you pled your objection with the requisite specificity. As such, your response
insufficient.

3 "Under Rule 33(d), certain documents which would othertvéseesponsive may be withheld based on
privilege, provided the exercise of the privilege does not prevent theoadimg party from ascertaining
or deriving complete answers to the interrogatories and the withhelchdatsiare listed on a privilege
log." O'Connor v. Boeing North American, Int85 F.R.D. 272, 279 (C.D.Cal. 199%gealso Grant v.
Target Corp., 281 F.R.D. 299, 3(8.D.0Ohio 2012)

http://www.ustrademarklawyer.com



You have objected to Request No. 2 on the basis that it is overly broad and unduly
burdensome because it requests Applicant to produce "all" documents identified in
response to Opposer's First Set of Interrogatories. This objection is without As
shown above, general objections pled without a specific showing of the facts and
reasoning supporting them are insufficient. You must either give speaBoming for
your objection-setting out in what way the Request is overly broad or burdersmme
you must provide the requested discovery. You then answered that Applicant identified
no documents in response to the Interrogatories. This is true, (with the exception of
Interrogatory No. 6, in which you respond by reference to Applicant's traderbatks)
only because you have improperly refused to respond to any of the Interrogatories
requesting such information.

You have objected to Request No. 7 on the basis that it "calls for documents
protected by the attornegfient privilege or workproduct immunity, or otherwise
immune from discovery." As noted above, an objection of privilege must be pled with
spedficity, so that the propounding party may identify the nature of the privilege
asserted, and the way in which information requested falls under that privilegme.thd
responding party must provide a privilege log listing each document, its dnadter
recipient, and the nature of the privilege asserted. You have provided no privijege lo
nor have you pled your objection with the requisite specificity. As such, your response
insufficient. You then answered that Applicant is unaware of "any responsive, non-
privileged documents at this timelf your response is intended to indicate that such
documents exist, but are all privileged, then you must include them in a privitege lo
Until and unless your privilege objection is properly pled, you must produce the
requested discovery.

You have objected to Request No. 10 on the basis that that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" documentg telati
research, studies or testing conducted by Applicant or Entrofoor Medical, Lhi€. T
objection is without merit: The Request is neither broad nor overly burdensome in scope
because it is necessarily limited to research, studies and testing "redatirigrhexadine
film". Further, the scope of the Requissadditionally limited to any documents "that
have been provided to any third party from September 2011 until the present." You also
objected on the basis that that the Request "seeks information not relevant to a claim or
defense." As shown above, general objections pled without a specific showing of the
facts and reasoning supporting them are without merit. You must either giveécspecif
reasoning for your objectiessetting out in what way the Request is overly broad,
burdensome, or irrelevarbr you must provide the requested discovery. You further
objected on the basis that the Request "seeks disclosure of confidential, psopratar
secret, or other competitively sensitive information.” However, you haee fai
specify the reasoning betu this objection. As shown above, an objection alleging
confidentiality must specify the type and nature of the documents to be protected, and the
rationale for excluding them from production. Additionally, any concerns remgptide
disclosure of confidential information should already be addressed by the Coafitjenti
and Protective Order issued in this matter on December 4th, 2012.
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You have objected to Request No. 11 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" documentg telati
research, studies or testing conducted by Applicant. This objection is tatleoitr The
Request is neither broad nor overly burdensome in scope because it is necasagadly li
to research, studies andtieg "relating to chlorhexadine film". Further, the scope of the
Request is additionally limited to any documents created "between January 1, 2010 and
December 31, 2011." You also objected on the basis that that the Request "seeks
information not relevant to a claim or defense.” As shown above, general objpitdns
without a specific showing of the facts and reasoning supporting them are withi@gut me
You must either give specific reasoning for your objects®tting out in what way the
Request imverly broad, burdensome, or irrelevaat you must provide the requested
discovery. You further objected on the basis that the Request "seeks disclosure of
confidential, proprietary, trade secret, or other competitively sensitioemation."
However,you have failed to specify the reasoning behind this objection. As shown
above, an objection alleging confidentiality must specify the type and nature of the
documents to be protected, and the rationale for excluding them from production.
Additionally, any concerns regarding the disclosure of confidential infesmahould
already be addressed by the Confidentiality and Protective Order issuedratigson
December 4th, 2012.

You have objected to Request No. 13 on the basis that it is "vague and ambiguous
as to ‘chemical name.™ This objection is without merit. The Request seekstiprodiic
documents identifying the chemical compounds used as ingredients in any product
Applicant intends to sell under Applicant’s Mark&pplicant's attempts teeek
trademark registration for potentially competitive products containing axadine film
are central to this controversy and Carefusion's opposition. You then answer the
Interrogatory by claiming that the products Applicant currently intends lttdeehot
have chemical names." This answer is evasive and highly suggestive of legal
gamesmanship. By the plain meaning of its wording, the Request seeks production of
documents identifying all chemical ingredients contained within the produgpigcaipt
intends to sell under its Marks. Applicant cannot deny that these products contain
chemicals, and that those chemicals have names, or at least, identifiers. mPipplisa
respond to this Request by producing all documents containing or identifyirad oy
chemicals present in its trademarked products.

You have objected to Request No. 15 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" documentstfiled wi
the FDA that Applicant intends tolseThis objection is without merit: The Request is
neither broad nor overly burdensome in scope because it is necessarily limited to
products to be sold "under each of Applicant's Marks"Applicant’s attempt to seek
trademark registration for the salesuch products is central to this controversy and
Carefusion's opposition. You further objected on the basis that that the Request "seeks
information not relevant to a claim or defense.” As shown above, general objgittidns
without a specific showing of the facts and reasoning supporting them are withi@ut me
You must either give specific reasoning for your objectsetting out in what way the
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Request is overly broad, burdensome, or irrelevanyou must provide the requested
discovery.

You have objected to Request No. 20 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" patent appuditast
Applicant or any related party (including Entrofoor Medical, LLC) hiesifi This
objecton is without merit: The Request is neither broad nor overly burdensome in scope
because it is necessarily limited to "any product that Applicant intends to setlamd
of Applicant's Marks," and the trademark and sale of such products is central to th
controversy and Carefusion's opposition. You further objected on the basis that that the
Request "seeks information not relevant to a claim or defense.” As shown above, general
objections pled without a specific showing of the facts and reasoningrdngphem are
without merit. You must either give specific reasoning for your objeesetting out in
what way the Request is overly broad, burdensome, or irrelemapbu must provide
the requested discovery. You further objected on the basihé&éBRequest "seeks
information or the identification of documents equally available to Opposer.” As noted
above the fact that the discovespught is lieady available to the requestemot a valid
ground for objection.

You have objected to Request No. 21 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" documents between
Applicants (or Entrofoor Medical LL) and Opposer's related entity,fGsio:n 213 LLC.
This objection is without merit: The Request is neither broad nor overly burdensome in
scope because it is necessarily limited to documents "related to the joint deaiopm
relating to chlorhexadine film". You further objected on the basis that that thedReque
"seeks information not relevant to a claim or defense."” As shown above, general
objections pled without a specific showing of the facts and reasoning supportingréhem
without merit. You must either give specific reasoning for your objectietting at in
what way the Request is overly broad, burdensome, or irrelemapbu must provide
the requested discovery. You further objected on the basis that the Request "seeks
information or the identification of documents equally available to Opposer.” As noted
above the fact that the discovespught is ieady available to the requestemot a valid
ground for objection.

You have objected to Request No. 26 on the basis that it is overly broad and
unduly burdensome because it requests Applicant to produce "all" documentg telati
research performed by Applicant or Entrofoor Medical, LLC. This objection is without
merit: The Request is neither broad nor overly burdensome in scope because it is
necessarily limited to research, studies and testing "relating to chlonhefda".

Further, the scope of the Request is additionally limited to any documentsichesattl
December 31, 2011." You further objected on the basis that that the Request "seeks
information not relevant to a claim or defense.” As shown above, general objpitdns
without a specific showing of the facts and reasoning supporting them are withi@ut me
You must either give specific reasoning for your objects®tting out in what way the
Request is overly broad, burdensomeirrelevant-or you must provide the requested
discovery. You further objected on the basis that the Request "seeks disclosure of
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confidential, proprietary, trade secret, or other competitively sensitioemation."
However, you have failed to specify the reasoning behind this objection. As shown
above, an objection alleging confidentiality must specify the type and nature of the
documents to be protected, and the rationale for excluding them from production.
Additionally, any concerns regarding the disclosure of confidential infesmahould
already be addressed by the Confidentiality and Protective Order issuedratigson
December 4th, 2012.

You have promised to provide discovery "on a reasonable date and at a reasonable
time to be agrakupon mutually by the parties” in your answers to Request No. 3, 4, 5, 6,
8,9,12, 14, 16, 17, 18, 19, 22, 23, 24, 25 and 27. Howeiehard to believe thahe
seventysix (76) pages of documents produced on August 6, a@tBe only responsive
documents in Applicant’s possession, custody or control.s€leigher confirm that
Applicant has no other responsive, non-privileged documents (and provide a privilege
log) or supplement your production immediately.

It is our hope that we magsolve hese issueas quickly and amicably as
possible. Please send us a prompt reply so thaammeet and confer and identify those

responses, if any, which you will agree to amend, and which issues will needetatgdes
to theBoardfor resolution.

Sincerely,

4\\0/\27"‘—’

Mary R. True

Cc: Joseph R. Dreitler, Esq.
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF Trademark Application Serial Nos. 85/499349; 85/499345;
85/499337 and 85/499332

DATE OF PUBLICATION: May 29, 2012

Carefusion 2200, Inc.,
Opposer, Combined Opposition No: 91
206,212
V.
Entrotech, Inc.
Applicant

Pursuant to Rule 2.120(d) of the Trademark Rules of Practice and Rule 34 of the
Federal Rules of Civil Procedure, Opposer, CareFuzk®®, Inc.hereby requests

that Applcant, Entrotech, Inc. provide documents responsive to the following
Requestswithin thirty (30) days after the service herd¢ofthe offices of Dreitler

True LLC, 137 E. State Street, Columbus, OH 4321bhese Requestare
intended to be continuing in nature and a@gumentsvhich may be discovered
subsequent to the service of responsive docum&misild be brought to the
attention of Opposers through Supplemental Answers, within a reasonable time
following such discovery, pursuant to Rule 26 of the Federal Rules of Civil

Procedure.



INSTRUCTIONS AND DEFINITIONS

Opposer incorporates the Definitions and Instructions from OpgoSiest Set of

Requests for Production of Documents as if fully set forth herein.

REQUESTS

1. All documents relating tousiness plans, proposals and any other efforts to sell or
offer to sell products under Applicanfidarks

2. All documents relating tplans and proposals to conduct bpiiot studies and
clinical trials for each produtd be sold under Applicant's Marks

3. All documents relating tBDA approvals for conducting pilot studies astidical
trials for each produdb be sold under Applicant’s Marks

4, All documents relating tdinical trial protocos each clinicatrial for each
product to be sold under Applicant’s Marks

5. All documents relating tapprovals by an Institutional Review Bodad each
product to be sold under Applicant’s Marks

6. All documents relating teesults of anyilot studies and clinical trials for each
product to be sold under Applicant’s Marks

7. All documents relating t6ontracts with any advertising agency or marketing

agency relating to the sale @dich product sold under Applicant’s Marks.



Dated: Januarg1, 2014. Respectfully Submitted,
DREITLER TRUE LLC

/Mary R. True/
Joseph R. Dreitler
Mary R. True
137 E. State St.
Columbus, OH 43215
Telephone: 614-545-6355
Facsimile: 61441-2169
Email: jdreitler@ustrademarklawyer.com
Email: mtrue@ustrademarklawyer.com

Attorneys for Opposer
CareFusion 2200, Inc.

CERTIFICATE OF SERVICE

| hereby certify that on Janua2y, 2014 a trueand correct copy of the foregoing
was served vialectronic mailupon Lisa M.Martens, Esq. atartens@fr.conand Erin
Hickey at hickey@fr.com.

/s/ Mary R True
Mary R. True
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APP EAL BOARD

In the matterof ApplicationSerialNos.:

Ser. No. 85/499,34fr themark CHLORAD ERM
Ser. No. 85/499,34fer themark CHLORAB SORB
Ser. No. 85/499,33fbr themark CHLORABOND
Ser. No. 85/499,33fr themark CHLORADRAPE

Filedon December 19, 2011
Publishedn theOfficial Gazetteon May 29, 2012

CAREFUSON 2200, INC.,

Opposer Opposition No.: 91-206,212

V.

ENTROTECHLIFE SCIENCES|NC. (by
assigmentfrom ENTROTECH,INC.),

Applicant

OPPOSER'S RESPONSES AND OBJECTIONS TO APPLICANT’'S
FIRST SET OF INTERROGATORIES

Pusuant to Rule 33 of theederaRulesof Civil Procedur@andRule 2.120 of the
Trademark Rulesof Practce, OpposeCareFusion 2200, Inc. (“Opposer’) makes the following
responses and objectiongdpplicantEntrotechLife Sciences,Inc.’s (“Applicant”) First Set of

Interrogatories:



GENERAL OBJECTIONS

1. Opposer objects to the Interrogatories to the extent that they purport to impose upon
Opposer burdens beyond those imposed under the Federal Rules of Civil Procethuiee and
Trademark Rules of Practice.

2. Opposer objects to the “Instructions and Rules of Construction” contained in the
Interrogatories to the extent that they purport to require Opposer to do more thesdrbglRules
26, 33 and 34 of the Federal Rules of Civil Procedure or Trademark Rule 2.120.

3. Opposer objects to the use of the term “all documents” in the Interrogabathes t
extent the term requires more than is required under the Federal Rules &rQiedure or
Trademark Rule 2.120, and to tixetent that the term makes the Interrogatories overly broad,
unduly burdensome, and/or to the extent that the term would result in the production of documents
and information that are merely cumulative. Moreover, Opposer objects to the useanthal
documents” to the extent it requires Opposer to identify documents not within itsgpmsses
custody or control.

4. Opposer objects to the Interrogatories to the extent that they require &ppose
provide information in a form other than the form in which Opposer keeps the information in the
ordinary course of business. Opposer will produce non-privileged, responsive information in the
form in which Opposer keeps it in the ordinary course of business.

5. Opposer objects to Interrogatories to the exteitthey call for information or
documents protected from discovery or disclosure by any privilege or doatcheling without
limitation, the attornexlient privilege, or the work product doctrine, or any other applicable
privilege or exemption, including without limitation, information that (i) was pegbéor, or in
anticipation of litigation; (ii) constitutes attorney work product; (iii) reflects aggclient
communications; or (iv) is otherwise privileged or protected from disclosure. Sociation

shall not be disclosed in response to Applicants’ Interrogatories, and any teatidesclosure
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thereof shall not be a waiver of any privilege with respect to such informatafraay work
product protection that may attach thereto.

6. Opposer objects to Interrogatories to the extent that they request prgmidtade
secret information in Opposer’s possession that is confidential and propntanyation of
non-parties, or information that Opposer is under an obligation to a third party to noseliscid
such information will only be produced in accordance with the terms of the Stighfedtective
Order entered into in this proceeding.

7. Opposer objects to the Interrogatories to the extent they seek informatiisn that
confidential, proprietary or otherwise sensitive information belonging to Oppas#r. S
confidential information will only be produced in accordance with the Stipulatedddve Order
entered into in this proceeding.

8. Opposer objects to the Interrogatories to the extent that they seek to have Oppose
identify documents in lieu of or in addition to producing such documents. Subject to its g&eral
specific objections, Opposer will produce the documents requested by Applicant unless
otherwise immune from discovery. To the extent that documents are withheld asyatt@nt
privilege or subject to workroduct immunity, they will be identified in accordance with Rule
26(b)(5) of the Federal Rules of Civil Procedure.

9. Opposer reserves its right to further seppnt its answers #pplicant’s
Interrogatories as necessary or as further required by the Court avisther

10. No response to any of these Interrogatories shall be construed as an
acknowledgment or admission that any information or documents praaideaimissible into
evidence, an@pposeexpressly reserves any and all evidentiary objectiglaseover, no specific
reference to documents or Bates numbered productions shall be deemed conclusivevisediber
construed against Opposes a limitatio, admission or otherwise, and has been provided only for

convenience to the parties, in light of the potential volumes of documents involved.
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Each of the above General Objections shall be deemed continuing and is incorporated into
the specific responsest forth below, whether or not specifically stated in response to each

Interrogatory, and are not waived or in any way limited by the responses below.

INTERROGATORIES
Interrogatory No. 1. Identify anddescriban detailall meetingstelephonealls,
emails,webinars proposals, contracesdpaymentbetweeranyoneaffiliated with Opposer
(including but notimitedto CareFusior213, LLC (“CareFusior213”)) andOpposer, relating to
chlorhexidineil m.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer furtbbjects to this interrogatotg the extent that it
seekdnformationthat isnot in Opposer’s possession, custody and control. Opposer further
objects to this interrogatory to the extent it is seeking the production of comnyeseiaditive
business information, and information that is not relevant to a trademark opposition
proceeding.Subject toand without waiving any objections, and pursuant to Fed. R. Civ.
Pro. 33(d), Opposer refers Applicantrépresenative, responsive, noprivileged

documents produced herewith, which may include documentkatatbeen designated
“CONFIDENTIAL — TRADE SECRET/COMMERCIALLY SENSITIVE” in accordance

with the Stipulated Protective Order.

Interrogatory No. 2. Identify anddescriban detailanyresearchstudiespr testing
relatingto chlorhexidindilm condut¢edby Opposer o€areFusior213.
RESPONSE: Opposer objects to this interrogatpoag presently drafted, as vague,
overly broad and unduly burdensome, aadkng information that is not relevant to a

trademark opposition proceeding.

Interrogatory No. 3. Identify eachperson Opposer beliesto have knowledgef

factsrelevantto anyissuein this proceedinganddescrbe the issues upon which Opposer
believesachperson has knowledge.

RESPONSE: Objection. This Interrogatory, as presently worded, is overly broad in its
request for identification of each person Opposer believes to have any knowledge of a
issue in these proceedings. Opposer further objects to this request to the exteldt it w
have Opposer identify and designate personsm@ioyed by or associated with
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Opposer. Subject to and without waiving any objections and responding to the best of
Opposer’s ability, Opposer refers Applicant to the persons and topics identified in it
Initial DisclosuresOpposer also identifies Scott Boucher, VP of Sales, Infection
Prevention as a person knowledgeable regarding Opposer’s sales and marketing of
products sold under Opposer’s Marks. Opposer reserves the right to supplement this
response aadditional information becomes available during discovery.

Interrogatory _No. 4. Statethedateof first use andif different,thedateof first use

in United Statescommerce of eachof Opposer’'sviarks for eactof Oppogr’'s Goods, and/ahe
intended dtesof first use andirst usein commerce,andthecircumstancesurroundingeach
such firstuse andif different,eachsuchfirst use inUnited Statescommerce.
RESPONSE: Opposer objects to this interrogatory to the extent it is asking Opposer to
provide information that is readily available to Applicant via the USPTO webSitibject
to and without waiving any objections, Opposer states that the date of first uend
first use in U.S. commerce for topical antimicrobial solutions and broad-spectrum
antiseptics sold under the CHLORAPREP mark was June 7, 1994.

Interrogatory No. 5. Identify eachproductthatOpposer has offerddr sale,

currently offers forsale,or plango offer for salein thefutureundereachof Opposer’s Marks.

RESPONSE: Opposer objects to this interrogatory to the extent it would have Opposer
identify “each product” it has ever offered for sale under Opposer’'s Marks. @ppose
furtherobjects to thisnterrogatoryto the extent that it seeksformationthatis not in
Opposer’s possession, custody and control. Opposer further objects to this interrogatory to
the extent it is seeking the production of commercially sensitive businessatifmmm
Subject toand without waiving any objections, and pursuant to Fed. R. Civ. Pro. 33(d),
Opposer refers Applicamb representative responsive, noprivilegeddocuments produced
herewith, which may include documents that have been designated “CONFIDENTIAL —
TRADE SECRET/COMMERCIALLY SENSITIVE” in accordance with the Stipulated
Protective OrdeResponding further, Opposer states that it offers topical antimicrobial
solutions and broadpectrum antiseptic pdocts under the ChloraPrep mark, and that it
plans to use the ChloraShield mark on surgical incise drapes antiffaiceobial
catheter patch dressings.

Interrogatory No. 6. Identify thepast,current, andfuturewholesaleand/ormretail

priceof eachof Opposer’'s Goods sold or planrtede sold under Opposeméarks.

RESPONSE: Objection. This Request is overly broad and unduly burdensome and
seeks information not reasonably calculated to lead to the discovery of adnasgielece,
particularly with respect to information on wholesale pricing. Opposer further objects to this
request to the extent it is seeking commercially sensitive infasmaubject to, and without
waiving any objectionsand pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicant
to responsive, noprivilegeddocumets produced herewith at CF 00024913, whinas been
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designated “CONFIDENTIAL- TRADE SECRET/COMMERCIALLY SENSITIVE” in
accordance with the Stipulated Protective Order

Interrogatory No. 7. For eachof Opposer'ssoods, identifyjn round nurbers,by
calendauor fiscalyear,startingwith 1994 until thepresentthe volume ofalesjn termsof
dollars,derivedfrom eachof Opposer’s Goods sold under Opposer’s Marks, and thbenarin

units sold under Opposer’s Marks.

RESPONSE: Opposer objects to this interrogatory as overly broad and unduly
burdensome in requesting information dating back nearly twenty years. Oppdsar furt
objects to this interrogatory to the extent that it seeks informttainsnot in Opposés
possessn, custody and control. Opposer further objects to this interrogatting extent it

is seeking the production of commercially sensitive business informéaiginject toand
without waiving any objections, and pursuant to Fed. R. Civ. Pro. 33fqbhser refers
Applicant toresponsive, noprivilegeddocumentgroduced herewith at 050024914,

which hasbeen designated “CONFIDENTIAL TRADE SECRET/COMMERCIALLY
SENSITIVE” in accordance with the Stipulated Protective Qrder

Interrogatory No. 8. Identify eachdocunent,report, or business plameparedy,

or on behalf of, Opposer or anyits predeessorsin-interestsjncludingMedi-Flex, Inc.,
relatingto the design, developent,anddecisionto adopt Opposer's CHORAPREP Marks
and/orCHLORASHIELD Marks, and th@ersa(s) most knowledgeable about the documents,
reports,business plans, and the design, developraedgecisionto adopt Opposer’s Marks.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer furtbbjects to this interrogatoty the extent that it
seekgnformationthat isnot in Opposer’s possession, custody and control. Opposer further
objects to this interrogatory to the extent it is seeking the production of comnyerciall
sensitive business informatio&subject tcand without waiving any objections, and
pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicasptesatdive,
responsive, noprivilegeddocuments produced herewith, which may include documents that
have been designated “CONFIDENTIALTRADE SECRET/COMMERCIALLY
SENSITIVE” in accordance with theifulated Protective Order. Responding further,
Opposerobjects to this interrogatory to the extent it would have Opposer identify and
designate as “most knowledgeable” persons not employed by or associated withr Oppose
Subject to and without waiving any objections, Opposer identifies Jan Creidenberg,
Jennifer Raedebevens, Jason Strohm and Scott Boucher as persons employed by
Opposer who are knowledgeable about the topics set forth above.



Interrogatory No. 9. Identify eachtrademark search¢learanceearchinvestigaton,
or otherinquiry conducted by, or on behalf of, Opposer or @inys prececessorsn-interests,
includingMedi-Flex, Inc., to detemine the asilability of Opposer's CHORAPREP Marks
and/orCHLORASHIELD Marks for eacf Opposer’'s Gods, and the person(s) sto
knowledgeable abowiachseach, investigation, or inquiry.

RESPONSE: Opposer objects to this interrogatory to the extent that it seeks

information that is not in Opposepossession, custody and/or control, anthéo
extent it seeks information protected by the attorient privilege Responding

further,Opposer has confirmed that its outside counsel conducted a trademark search on

the CHLORASHIELD mark. Responding further, Opposer reserves the right to
supplement this response as additional information becomes available.

Interrogatory No. 10. Identify represendtive labels,tags,stickerscontainerspr
otheritems of packagingr lakeling to which Opposer’s Marks arappliedor affixedandusedin
connectiorwith theofferingfor sale,or sak, of eachof Opposer’'s Goods undeachof
Opposer’s Marks, by stating the nmeerin which theitemwas used, the inclusiatesduring
whichtheitemwas used, anthe geographic mketareain whichtheitemwas used and
distributed.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer furtbbjects to this interrogatotg the extent that it
seeksnformationthat isnot in Opposer’s possession, custody and con§uabject tcand

without waiving any objections, and pursuant to Fed. R. Civ. Pro. 33pser refers
Applicantto representailve responsive, noprivilegeddocumentgroduced herewith.

Interrogatory No. 11. Identify, by statinghe nane, address, andccaint
representativeggll manufacturersgistributors, vinolesalersietaiers,and/or other businesses,
organizationsentitiesor Person(syhatproduce, or have producesll, or havesold, Opposer’s
Goods under Opposer’s Marksaity.

RESPONSE: Objection. This Request is overly broad and unduly burdensoohe
seeks information not reasonably calculated to lead to the discovery of adnes&iklece.
Defendant further objects to this Request to the extent that it seeks doctiratats not in

Defendant’s possession, custody and control. Defendant further objects to this Regeest to t

extent it is seeking the production of commercially sensitive business inimnm&ubject to
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and without waiving any objections, Opposer states that CareFusion Corporation is the
manufacturer of products sold under the CHLORAPREP mark and that products to be sold
under the CHLORASHIELD mark will be manufactured by Avery Dennison. Responding
further, and subject to Fed. R. Civ. Pro. 33(d), responsive, non-privileged documents are
produced herewith, which may includecdanents that have been designated
“CONFIDENTIAL — TRADE SECRET/COMMERCIALLY SENSITIVE” in accordance with
the Stipulated Protective Order.

Interrogatory No. 12.  Describein detailthedemogaphicsof thecusbmersand
prospectivecustanersfor eachof Opposer’'s Gods advertisedsold,and/or intendedto be
advertisedr sold under Opposerdarks.

RESPONSE: OpposersCHLORAPREPproducts areusedin hospitalsby
nurses,doctors, andbthermedicalprofessionals.

Interrogatory No. 13. Describen detailthe channelsf tradefor eachof Opposer’s
Goods advertised, sold, and/or intenttedeadvertisedr sold undeOpposer’'s Marks.

RESPONSE: OpposersCHLORAPREProductsaresold through a numbeof
approvedlistributors,including McKessonCardinal Health,and Owens & Minor.
ThesedistributorspurchaseCHLORAPREPproductsfrom CareFusiomandthen
resellthose productgo hospitals. Opposeralsosells productsto approved kit
manufacturers.Thesemanufacturerdouy CHLORAPREPapplicatorsandtheninclude those
applicatorsaspartof prepackagedkits, suchasvascularaccessnsertionkits, thatinclude
severaldifferent typesof products soldinderdifferent namesandtrademarks.

Interrogatory No. 14. Identify eachandeverymedicalproduct and/odevicecurrently
sold or intendetb be sold by Opposer under Opposer’s Marks, including treufacturersf
eachsuwch product, theypeandpurpose of each such product, thenalname undewhicheach
such producis sold or intendetb be soldandthepricefor eachswch product.

RESPONSE: See response to Interrogatory No. 5.

Interrogatory No. 15. Describeeachmeansby whichOpposer advertisesjarketsor
promotes,or has advertisednarketedor pranoted,thesaleof Opposer’s Goods under

Opposer’aviarks,including thetypesof mediaused.

RESPONSE: Prodicts bearing Opposer's CHLORAPREP tradensark advertigd in
tradejournalsand magazinesat tradeshows,through direct marketingp users and
purchasers obpposer'sSCHLORAPREP products ammbmpetingproducts, and through
thedistribution of collateralmaterialby CareFusiofs salesforce. CareFusion markets and
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advertisests CHLORAPREP productsthroughmagazine and journalsuchasthe

Operating Room Nursing Journal, Journal @ardiovasculamursing, Nephrology

Nursing JournalFortune, Journal of Infusion Nursing, Healthcare Purchasing
NewsandInfection Control Today and throughthedistribution ofliteratureto over 5800
hospitals. CareFusion further providesllaborativematerialsthroughits salesforce hat
describethefinancial benefit of usingCHLORAPREPproductsthrough its
assistance in reducinmfection risks and describethosebenefits per

procedure Carekusion does web advertising, which includes photos and videos on
the CareFusion websitmdweb banners. CareFusion also posts videos on
YouTube, which are accessible by searching “CareFusion Chloraprep” on the
YouTube home page. CareFusion also promotes its CHLORAPREP products on its
Facebook and Twitter sites.

Interrogatory No. 16. Identify eachcatalogbrochureflyer, poster salessheet,
coupongdirectmailer, pricelist, poster,publicity releaseor othentem of promotional naterial
distributedby Opposewhichdepictsrefers,or relatego Opposer’'s Marks and Opposer’s
Goods sold under Opposer’s Markadstatetheinclusive dtesduringwhich eachsuch itenof
promotional materialhas beemsed andlistributedoy Opposer.

RESPONSE: Opposer objects tihis interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer further objects to this interrogatory as loreat/to the
extent it is requestingnore than representative examples of the requesaterials
Opposer furtheobjects to this interrogatoty the extent that it seeksformationthat isnot in
Opposer’s possession, custody and conBubject toand without waiving any objections,
and pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicaesponsive, non-
privilegedrepresentative examples included in doeuments produced herewith.

Interrogatory No. 17. Identify each printadvetisementthatrefersor relatesto
Opposer’s Goods sold darOpposer’s Marks, angtatethe irclusive datesduringwhich each

such advertiseenthas beemised, and the publicatioimswhichit has appeared.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer further objects to this interrogatory as braatyto

the extentt is requesting more than representative examples of the requested materials
Opposer furtheobjects to this interrogatoty the extent that it seekgormationthat is

not in Opposer’s possession, custody and corgrdbject toand without waiving any
objections, and pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicant to
representate, responsive, noprivilegedrepresentative examples included in the
documents produced herewith.



Interrogatory No. 18. Identify eachdirectmail marketingcampaignused by Opposer
to promote thesaleof Opposer’'s Goods sold under Opposer’s Marks statétheinclusive dates
duringwhicheachsuch directmail marketng campaignhas beemsedor ciraulated,the
geographic rarketsin which eachsuchdirectmail marketingcampaignhas beemsedor
circulated,andthe consurerstargetedy eachswch directmail marketingcampaign.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer furtbbjects to this interrogatotg the extent that it
seeksnformationthat isnot in Opposer’s possession, custody and cor8udbject toand
without waiving any objections, and pursuant to Fed. R. Civ. Pro. 33pser refers
Applicant torepresatative,responsive, noprivilegedrepresentative examples included in
thedoauments produced herewith.

Interrogatory No. 19. Identify eachtradeshowatwhich Opposer has advertised
Opposer’s Goods under andfierconnectiorwith Opposer’'s Marks and provide tlatesand

locationsfor eachsuch tradeshow.

RESPONSE: Opposer objects to this interrogatory as overly broad and unduly
burdensomeOpposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this m&gr. Subject to and without waiving any objections, Opposer states
thatit has promoted its CHLORAPREP products at the following tradeshows:

APIC (Association for Professionals in Infection Control and Epidemiology)
AORN (Association of Perioperative Retgred Nurses)
SHEA (Society for Healthcare Epidemiology of America)
NTI (National Teaching Institute & Critical Care Exposition)
INS (Infusion Nurses Society)

AABB (American Association of Blood Banks)

AACN (American Association of CriticaCare Nurses)

NHIA (National Home Infusion Association)

ANNA (American Nephrology Nurses Association)

AVA (Association of Vascular Access)

AAPS (American Academy of Orthopedic Surgeons)
NAON (National Association of Orthopedic Nurses)

ASCA (Ambulatory Surgery Centéssociation)

Responding further, and pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicant
to representative, responsive, noprivilegedrepresentative documersoduced herewith.
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Interrogatory No. 20.  Identify eachdomain-nameregistrationrandassociatedveb
page(spr web site(sjhatreferor relatein anyway toOpposer’s Marks or Opposer’'s Goods
sold under Opposeridarks.

RESPONSE Opposer objects to this Interrogatory to the extent it seeks information
not in Opposer’s possession, custody or control. Subject to and without waiving any
objections, Opposer states that products bearing Opposer's CHLORAPREP marks are
described on CareFusion’'s website abttp://www.carefusion.com/medical
products/carefusion-brands/chlorapreaihd other pages accessible from that page.
CareFusion is the registramit the domain nameww.chloraprep.comwhich redirects
to the carefusion.com home pageéCareFusion also posts videos ¥ouTube,
which are accessible by searching “CareFusion Chloraprep” on the YouTube
home page. CareFusion also promotes its CHLORAPREP products on its
Facebook and Twitter sites.

Interrogatory No. 21. Identify eachperson thais, or has been, responsible, or who
has the most knowledgencerningthe advertising, mrketing,or promotiorof Opposer’s
Goods under Opposer’s Marks, aslivas eacloutsidefirm, agencypr otherbusiness which
preparecr assistedn thecreationdesignpreparatiorandmanufacturef theadvertising
promotional,andmarketingmaterialsdentifiedin theanswelto theforegoinginterrogatoryNos.

12 through 17.

RESPONSE: Opposer objects to this interrogatory as overly broad in its request for the
identification of “each” person and/or business involved in the creation, design, peepanal
manufacture oits promotional materials. Subject to and without waiving any objections, Opposer
identifies Scott Boucher, VP of Sales, Infection Prevention as a person knowledge ks
topic. Responding further, Opposer states that it has used several outsidesagecieection
with creation, design, preparation and manufacture of its advertising promotioeabfsaiver
the years, and that currently it most frequently uses the agencies Sulligdon ldnd Sink, Inc.,

Ark Media, Inc. and Barnstorming, Inc.

Interrogatory No. 22. ldentify eachstatein the United Statesn which Opposer’s
Goods havéeensoldor areintendedo be sold under Opposer’s Marksy eachyearfrom
1994 to thepresent.

RESPONSE: Products bearing Opposer's CHLORAPREP mark have been sold
continuously throughout the United States since 1994.
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Interrogatory No. 23. StateOpposer’s totahnnualrevenuesderivedfrom thesaleof

Opposer’'s Goods under Opposer’s Marks eachyearfrom 1994 to thepresent.

RESPONSE: Opposer objects to this interrogatory as overly broad and unduly

burdensome in requesting information dating back nearly twenty years. Oppdsar furt
objects to this interrogatory to the extent that it seeks infoomttat isnot in Opposeés

possession, custody and control. Opposer further objects to this interrdgdtarextent it is
seeking the production of commercially sensitive business inform&fiohject toand without
waiving any objections, and pursuant to Fed. R. Civ. Pro. 33(d), Opposer refers Applicant to
responsive, noprivilegeddocuments produced herewith at CFN |, whigsbeen

designated “CONFIDENTIAL- TRADE SECRET/COMMERCIALLY SENSITIVE” in

accordance with the Stipulated Protective Order

Interrogatory No. 24. StateOpposer’'dotalannualexpensesmcuredin connection

with the narketing,advertisingandpromotion of Opposer’s Goods undepposer’s Marks for
eachyearfrom 1994 to theresat.

RESPONSE: Opposer objects to this interrogatory as overly broad and unduly
burdensome in requesting information dating back nearly twenty years. Oppdsar furt
objects to this interrogatory to the extent that it seeks informttainsnot in Opposes
possession, custody and control. Opposer further objects to this interrdgdtaextent it
is seeking the production of commercially sensitive business informéaigiject toand
without waiving any objections, Oppodéat its adertising and marketing expenses for
its ChloraRep products for the years 2006 to the present are as follows. Opposer
designats this material a8 ONFIDENTIAL — TRADE SECRET/COMMERCIALLY
SENSITIVE” in accordance with the Stipulated Protective Qrder

e 2006 - $1.6M (Sepbec data only)
e 2007 - $2.5M

e 2008 -%$1.5M

e 2009 - $3.8M

e 2010-%$3.7M

e 2011-%4.3M

e 2012-%$2.7M

e 2013 - $1.2M (Jan-May data only)
e Total - $21.3M

Interrogatory No. 25. Identify Opposer’saanticipatedexpenditureandbudgetary
allocationfor themanufacture,marketing,andsaleof Opposer’s Goods under Opposer’s Marks

for 2013.

12



RESPONSE: Opposer objects to this interrogatory to the extent that it seeks information
that is not relevant to a trademark opposition, and not reasacedbiyated to lead to the
discovery of admissible evidence. Opposer further objects to the extent thegattanro

is seeking commercially sensitive information. Subject to and without waiuyng a
objections, Opposer states that its marketing budgésf@hloraPep products for 2013

is $3.6 million,and designates such information as commercially sensitive/trade secret
information pursuant to the Stipulated Protective Order entered in this proceeding

Interrogatory No. 26. Identify all protests, disputekegalaction, proceedings,
arbitration,or mediationwhereinOpposer’'s Marks arer werethe subjectof the disputelegal
action,proceedingsarbitration,or mediation, including, but nditmited to, effortsto enforce
Opposer’s allegedghtsin Opposer’s Marks thighceaseanddesisietters.

RESPONSE:

1) MediFlex, Inc. v. NicdPak Products, Inc. and Professional Disposables, Inc.

Cas No. 2:06ev-02015 (D. Kansas)
2) MediFlex, Inc. v. NicePak Products, In¢.Opposition No. 91168116 (TTAB

2005)
3) June 14, 2012 cease & desist letter to Arrow International Investment Corp.
4) CareFusion 2200, Inc. v. Entrotech Life Sciences, [Dpposition No. 91206 212

Interrogatory No. 27.  Statefactssufficient to desribe eachobjectionof anykind
Opposer has aderelatingto anothemperson ocompany’suse or registratioaf amark
containing thdetterstring“CHLOR,” or anyother nark incorporating thelement“CHL” or
“CHLO,” or anyother nark allegedby Opposer to be confusingdimilar to Opposer’s Marks.

RESPONSE: Opposer objects to this interrogatorythe extent it is asking for a
“descriptionri of “facts” that aremore readily obtained from documents being produced
in this matter.Opposer furtheobjects to thisnterrogatoryto the extent that it seeks
informationthat isnot in Opposer’s possession, custody and corgrdbject toand without
waiving any objections, and pursuant to Fed. R. Civ. Pro. 33)oser refers

Applicant toresponsive, noprivilegedrepresentativexamples included in tldocuments
produced herewith.

Interrogatory No. 28. Statefactssufficientto descrbeeachobjectionof anykind that
anyPerson hamaderelatingto Opposer’aise or registrationf Opposer’'s Marks.

RESPONSE: To the best of Opposer’s knowledge, no such objections have been made.
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Interrogatory No. 29. StatewhetherOpposer has knowledgdirector indirect, of
anyinstancan whichanyPerson has, by word or desdggested beliefthatOpposer ispr has
beenJicensedsponsored by, or is otherwiassocigedor connecteavith Applicant, or thatny
of Opposer’s Goods sold under Opposer’'s Marko#ezedby, or under the controlf, or arein
anymanneiicensed,asociatedor connecteavith Applicant, or has imny mannerbeen
confusedmistakeror deceiveds totheorigin or sponsorship of Opposer’'s Goods sold under
Opposer’'aviarks.

RESPONSE: Opposer is not aware of any such instances at this time, but reserves the
right to supplement thieesponse as additional information becomes available during
discovery.

Interrogatory No. 30. If Opposer has knowledgdirector indirect,of anyinstance
describedr specifiedn theforegoinginterrogatoryNo. 26, identify: thelateandlocationof
such instancahe Person or Persons with kriedgeof such instance; theannernn which
Opposer becanmewareof eachsuch instance; the natuwétheinstance;thereasoror reasons
given,if any, for anysuch confusionr associion; andeachDocumentor Thingthatpertains,

reflects,or refersor relatego such irstance.

RESPONSE: Thisinterrogatory, as presently worded, is unanswerable inasmuch as
Interrogatory No. 26 does not seek the requested information.

Interrogatory No. 31. Identify eachtelephonesall, invoice, inquirycommentorder,
cancellationreturn,letter, or otherconmunicationwhetherwritten, electronicor oral,meant
for Applicantor whichreferredor relatedo Applicantor to Applicant’s Marks, which Opposer
has receivednitiated,or produced, or whic®ppaser has inits possession, custody or control,
or of which Opposer has otherwisecaneaware.
RESPONSE: Opposer is not aware of any such instances at this time, but reserves the

right to supplement this response as additional information becomes available during
discovery.
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Interrogatory No. 32. Identify theaction(s)taken,if any,in response tsuch
telephoneall, invoice, inquiry,comment,order,cancelation,return,letter, or other
communication, whethewritten, electronicor oral,identifiedin response to th@regoing
InterrogatoryNo. 28 anceachPer®n who was responsible for, or who participated in, such
action(s)jf any.

RESPONSE: Thisinterrogatory, as presently worded, is unanswerable inasmuch as
Interrogatory No. 28 does not seek the requested information.

Interrogatory No. 33. Statethedateanddescribethecircumstancesinderwhich
Opposer firstearnedof Applicantandidentify all docunentsandthingsrelatingthereto.

RESPONSE: Opposer first learned of Applicant in 2009 when it entered into negotiations
regarding a joint development agreement. Responding further, and pursuant to Fed. R. Ci
Pro. 33(d)Opposer refis Applicant taresponsive, noprivilegeddocuments produced

herewith, whicthasbeen designated “CONFIDENTIAL TRADE

SECRET/COMMERCIALLY SENSITIVE” in accordance with the Stipulated Proted@rder

Interrogatory No. 34. Statethedateanddescribehecircumstancesinderwhich

Opposer firstearnedof Applicant'sMarksandidentify all docunentsandthingsrelating

therto.

RESPONSE: Opposer first learned of Applicant’'s Marks during a review of the
Official Gazette in June 2012.

Interrogatory No. 35. StatewhetherOpposer has eveliscontinuedise, inany
geographi@reaor in anychannelof distribution,in United Statescommerceof anyof Opposer’s
Marks on or inrconnectiorwith anyof Opposer’s Goods.

RESPONSE: No.

Interrogatory No. 36. ldentify eachinvestigationconsumeror marketresearcistudy,
survey, poll, or other inquiry conducted by, or on behalf of, Opposereteasor relatego

Opposer, Opposer’s Marks, Apgdint,or Applicant'sMarks.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
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“identification” of information that is more readily obtained from documents being
produced in this matter. Opposer furtbbjects to this interrogatoty the extent that it
seekdnformationthat isnot in Opposer’s possession, custody and con8uabject toand
without waiving any objections, and pursuant to Fed. R. Civ. Pro. 33pser refers
Applicant toresponsive, noprivilegeddocuments produced herewith, which mayehav
been designatétfCONFIDENTIAL — TRADE SECRET/COMMERCIALLY SENSITIVE”
in accordance with the Stipulated Protective Order.

Interrogatory No. 37. Identify by RegistratiorNo. orApplicationSerialNo. all
trademarksor sewice markseitherregisteredr appliedfor with theUnited StatePatentand
Trademark Office of which Opposer iswarethatcontaintheletter string“CHLOR” or
“‘CHLO.”

RESPONSE Opposer objects to this interrogatory as seeking information that is

overly broad and unduly burdensome inasmuch as there is no international class

restriction on the request, and because the information is readily obtainable fraam publ
records.

Interr ogatory No. 38. Identify all uses inUnited Statescommerceof trademarks,
servicemarks,or other designatiord which Opposer iswarethatcontaintheletterstring
“CHLOR” or “CHLO.”

RESPONSE: Opposer objects to this interrogatory as overly broad and unduly burdensome
inasmuch as there is no restriction as to the types of goods and or services.

Interrogatory No. 39. Identify eachandeveryproductcurrentlybeingmarketedby a
third partythatis compditive with anyproduct thawvill be séd underanyof Oppos€s Marks.

RESPONSE: Opposer objects to this interrogatory to the extent it is asking for the
“identification” of information that is more readily obtained from documents being
produced in this matter. Subject to and without waiving any objections, Opposer states
that its primary competitors for its ChloraPrep products are 3M (Dural®tem,|
Tegaderm, Avagard), PDI (Prevantics) and Johnson & Johnson (Biopatch). Pursuant to
Fed. R. Civ. Pro. 33(d), Opposer refers Applicantgponsive, noprivilegeddocuments
produced herewith, which may have been design&@@iNFIDENTIAL — TRADE
SECRET/COMMERCIALLY SENSITIVE” in accordance with the Stipulated Protecti
Order.

Interrogatory No. 40. Identifyall persons who were consulted or haorethana

clericalrolein thepreparatiorof theansweror responseto theforegoinginterrogatorie®r in
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the obtainingf information in connectiorwith theseinterrogataiesor in therespmses to
Applicant’'sFirst Setof Requests for Production of Docants,andstatethe naturendextent

of participationof eachsuch Person.

RESPONSE: Opposer objects to this interrogatory to the extent it seeks information
protected by the attorney-client privilege or is attorney work product. Subjantd
without waiving any objections, Opposer states khiahael FrazierManager, E-
Discovery &Litigation, CareFusion, was the primary person responsible for obtaining
information responsive to Applicant’s discovery requests.

Dated:Juy 15, 2013 Respectfully submitted,

/s/ Joseph R. Dreitler
Joseph R. Dreitler

Mary R. True

DREITLER TRUE LLC

137 East State Street
Columbus, Ohio 43215
Telephone: (614) 535-6355
Facsimile: (614) 241-2169

Email: jdreitler@ustrademarklawyer.com
mtrue@ustrademarklawyer.com

Attorneys for Opposer
CareFusion 2200, Inc.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFYthatatrueandcorrectcopyof OPPOSER’'s RESPONSES TO
APPLICANT'S FIRST SET OF INTERROGATORIES has beeservedy electronianalil
upon Applicant atiorneyof recordin this proceeling on this 16hdayof Juy 2013, athe
following email address:

LisaM. Martens martens@fr.com
Erin M. Hickeyhickey@fr.com
Fish & Richardson PC

12390 El Camino Real

San Diego, CA 92130

Mary R. True
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Exhibit J



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

IN THE MATTER OF Trademark Application Serial Nos. 85/499349; 85/499345;
85/499337 and 85/499332

DATE OF PUBLICATION: May 29, 2012

Carefusion 2200, Inc.,
Opposer, Combined Opposition No: 91
206,212
V.
Entrotech, Inc.
Applicant

GENERAL OBJECTION

1. Purusant to Trademark Rule 405.02( e), 37 CFR § 2.120(d)(2),
Opposer objects to Applicant’s Second Sentdérrogatories as exceeding the
number of Interrogatories, including subparts, permitted uhidetemark Rule
2.102(d)(1). Applicant’s First Set of Interrogatories, with subparts, comprised
104 separate requestdpplicant’'s Second Set dfiterrogatoriess comprised of
at leastl47 separate requests

2. Opposer objects generally to Applicant’s Second Set of
Interrogatoriesas well as to many of the topics identified in Applicant’s 30(b)(6)
Notice to Opposer and Second Set of Requests for Production of Documents, on
the grounds that they are harassing and seeking information that is of no relevance
in a trademark opposition. The issues in this Opposition are prioritylagither
Applicant’'seventualuse of the Opposed Marks on the goods set forth in its ITU

applications is likely to cause confusion with Opposer’s Chloraprep and



Chlorashield marks on the goods set forth in those registrati@ssiesl relating

to Opposer’'s development and ability to develop produetsfno relevance —
eventhough ssuegelating toApplicant’scapabilities to deveb and market such
productsare directly relevant tthe claims set forth herein. As the Board noted in
granting Opposer’s Motion to Compel, information and docunmesite whether
Applicant had “éona fideintention to use its subject marks in commaerce
association with the identified goods at the time it filed its involved applications .
.. are directly relevant to the issue of whether applicant has a demonstrated
capacity to produce the medical products set forth in its application sunder its
subject marks as of the time tin involved applications were filed or has taken steps
necessary to devag and market such prodsdince the filing date of the
applications.” Applicant’s$astminute*“tit -for-tat” discovery tacticare unduly

burdensome ancorstitute harassment

Dated:October 21, 2014. Respectfully Submitted,

DREITLER TRUE LLC

/Mary R. True/
Joseph R. Dreitler
Mary R. True
137 E. State St.
Columbus, OH 43215
Telephone: 614-545-6355
Facsimile: 614241-2169
Email: jdreitler@ustrademarklawyer.com
Email: mtrue@ustrademarklawyer.com

Attorneys for Opposer
CareFusion 2200, Inc.



CERTIFICATE OF SERVICE

| hereby certify that o@cdober 21, 2014, a true and correct copy of the foregoing
was served via electronic mail upon Erin Hickey at hickey@fr.com.

/s Mary R. True
Mary R. True




